EBPOMENCKWIA CYA, NO NPABAM YE/IOBEKA
NEPBAA CEKLUMA

AENO "MAKCMMOB (MAKSIMOV) MPOTUB POCCUMINCKOM ®EAEPALUN"
(*ano6a N 43233/02)

NOCTAHOBNEHUE

(Crpacbypr, 18 mapTa 2010)

<*> MepeBog, Ha pyccKuii a3blk HUKonaesa A,

Mo geny "MakcumoB npoTtus Poccuiickont Pepepaunn” EBponencknin cya no npaBam 4YesioBeKa
(Mepsasa CeKkuwusn), 3acenasn MNanatoit B cocTase:

XpucTtoca Po3akuca, MNpegcepatena MNanatol,

AHaTtonna Kosnepa,

dnunsaber WTeliHep,

AnHa WnunbmaHHa,

Ceeppe-IpuKa MebeHca,

Ixopaxmo MannHsepHn,

leopra Hukonay, cynein,

a Takxe npu yyactum AHgpe Bamnawa, 3amectutena Cekpetapsa Cekunm Cyaa,
3acefasn 3a 3aKpbITbimuM gepamu 25 pespana 2010 .,

BblHEC B YKa3aHHbIl\;1 AeHb cnegywouiee [MocTaHOBNEHME:
MPOLEAYPA

1. eno 6bin0 MHULUMMPOBaHO Kanoboi N 43233/02, nogaHHol npoTus Poccuiickoit deaepaumn B
EBponeickuii cya no npasam 4yenoBeka (ganee - EBponelickuii cya) B COOTBETCTBUM CO cTaTbel 34
KOHBEHUMM O 3awmTe MpaB 4YesioBEeKa M OCHOBHbIX cBO6OA (manee - KoHBeHUMSA) rparkaaHUHOM
Poccuiickolt depepaumm Bnagumupom Bnagumuposmyem MaKcMmoBbIM (fanee - 3asBuTeNb) 22 HoAbpA
2002 .

2. Bnactn Poccuiickoint ®egepaumm 6bi1m npeactaBieHbl 6bIBLIMM YNOHOMOYEHHbIM Poccminckoi
depepaunn npu EBponelickom cyze no npasam yenoseka M.A. JlanTesbim.

3. 3asBuUTeNb YTBEPIKAAN, YTO, B YaCTHOCTM, HALMOHA/bHbIE CyAbl OTKa3ann emy B NPUCYKAEHUU
OO0CTAaTOYHON KOMMeHcaumu ywepba, NPUYMHEHHOTO BCNEACTBME HE3AKOHHbIX AEMCTBUIN COTPYAHMKOB
Mmuanummn B anpene 2000 r., M YTO COTPYAHWUKM MUAULMM MOABEPIIN €ro XKeCcTOKoMy obpalleHuto B
nexkabpe 2001 r.

4. 20 man 2005 r. npeacepatens MepBoi CeKUMM KOMMYHULIMPOBaAN anoby Baactam Poccuiickoi
depepaunn. B cooTBETCTBMM C NMYHKTOM 3 cTaTbu 29 KOHBEHUMW, ObINO TaKkKe peLeHo PaccMoTPeTb



JAaHHY0 anoby 04HOBPEMEHHO Mo BONPOCY NPUEMIEMOCTU U MO CYLLLECTBY.

5. BnacTtu Poccuiickoit depepaumm Bo3parkann NpoTMB 04HOBPEMEHHOrO PAacCMOTPEHUSA Kanobbl
no BONpPOCY NPMeMNEMOCTM M NO CyL,ecTBy. PaccmoTpeB Bo3paykeHus Bnactei Poccuitickoii ®egepaumn,
EBponenckunii cys OTKAOHWUA UX.

®AKTHI
|. ObcTosATEeNbCTBA Aena
6. 3aasuTenb poannca B 1963 roay v npoxusaeT B r. KpacHoApcke.

A. MNonbiTKa 06bICKa 3aropoAHOro XMaunLLa
3aAasuTena 8 mapte 2000 r.

7. 2 mapta 2000 r. gBa COTPYAHMKA MUAMLUK NPUObLIAK B 3aropoAHOE KUAWULLE 3aABUTENA C
HamepeHuem ero obbicKaTb. 3aABUTENb BO3PaAXKaa, U COTPYAHUKN MUANLMK yaanuauck. Kak yTeepaaer
3aABMUTe b, OHM BO3BPATU/INCE B TOT XKe feHb, 3abpanunck Ha 3a6op U cnomanu ero.

8. 23 pekabps 2001 r. 3asBUTENb NOC/E be3ycneLwHbIX NoNbITOK BO36yAMTb Yro/IoBHOE AeN0 NPoTUB
COTPYLHMKOB MUINLMK NPeabABUA UCK K MECTHOMY OpraHy npoKypaTypbl O B3bICKAHUW KOMMEHCaLU MK
BpeAa, NPUYNHEHHOTO OTKA30M B BO3OYXKAEHUMN YFONOBHOIO AeNa.

9. 10 ceHTAbpAa 2002 r. KpaCHOAPCKUIM KpaeBOW Cyd, OTKAOHWJI UCK B NOCAEeAHEN WUHCTaHLUW,
YCTAHOBMB, YTO OpraHbl NPOKYPaTypbl HE UMENN OCHOBAHWI BO3OYXKAATb YrO/AIOBHOE 4€e/10, MOCKOAbKY
COTPYAHUKN MUNULIUK HE OObICKMBANN XKUNULLE 3aABUTENSA.

B. ecTtokoe obpalieHune 24 anpensa 2000 .
1. CobbiTnAa 24 anpens 2000 r.

10. 24 anpena 2000 r. okono 2.30 aBa coTpyaHuKa mmuanumnm H. n H.E., u poacteeHHUK H. B. B cBA3M
c MHPopmaumein o TOM, YTO 3aABUTE/Ib XPAHWUT HE3apPerucTPUPOBaAHHOE OpPyXKue, BTOPrAUCH B €ro
3aropoaHoe xuauuwe. 3asButenb U ero 15-1eTHAS A0Yb HaxoAMAMCb Aoma. COTpyAHWMKM coobwman
3aABUTENI0, YTO B COCEAHEM AOMe YOUT MyKUMHa, U NOTPeboBann, YToObI 3a9BUTENb BblAAN OXOTHUYbIO
BMHTOBKY W MAaTPOHbI.

11. B oTBeT Ha yTBEPKAEHME 3aABUTENA O TOM, YTO OH HE MMEET OPYKMA, COTPYAHUK H. ABaxKabl
yAapWAa ero no rosioBe PyKoATKOW MUCToNETa. YrpoXKaa NMPUMMEHUTb OpYXKMe, OH NpUKasan 3aaBUTENto
BCTATb JINLLOM K CTEHE, MOMOXKUTb PYKU Ha CTEHY U PAcCTaBUTb HOTU. Y3HAB, YTO L0Yb 3aABUTENA TaKKe
HaxoauTcAa B AOMe, COTPYAHWMK H. npukasan el cnyctutbes. Korga oHa OTKasanacb, COTpyAHMK H.
BbICTPE/IMA B BO34yX. MOCKONbKY A,04Yb 3afBUTENS NPOAO/IKANA OTKA3bIBATLCA NOAYMHUTLCS, COTPYAHMK
H. npubansunca u ygapun ee He MeHee YeTblipex pas No rosoBe PyKoATKoM nuctoneta. Kak yteepraaer
3aABUTENb, CTALLMB AEBOYKY BHM3, COTPYAHMK H. npoposKan M3bueaTb €ro M ero Aoub, yrpoxKasa um
ybuiictsom.

12. CoTpyaHuKn mmanumm u B. obbickann gom. He Haga opy»us, COTpyaHMK H. BHOBb NPUYMHUA
3anBuTeNO0 NO6OU. 3aaBUTENb YTBEPKAAS, YTO COTPYAHMK H. NpUCTaBUA NUCTONET K €ro ro/10Be U HaXKan
Ha cnyck. BbicTpen He nocnenoBas, MNOCKO/AbKY MUCTONET He Obln 3apsa)keH. locne 3Toro yrposbl
ybuiictBom BO306HOBUUCS.

13. COTPYAHUKM MUAMLMM CBA3A/IM PYKM 3aABUTENSA 338 CMIMHOMN U AOCTaBUAN €ro B APYroi AOM, rae
nobou 1 yrpo3sbl NPOACIKMAUCE. 3aaBUTENb Bbl1 0CBOBOMNKAEH Yepe3 HEeCKO/IbKO YacoB, Nocae Toro Kak
obellan ABUTLCA B OTALIEHUE MUAULIMKN Ha CAeayIOLMIA AeHb.



2. YronosHoe aeno

14. 25 anpens 2000 r. 3asBUTENb NoAan *Kanoby EmenbAHOBCKOMY palOHHOMY MPOKypopy, B
KOTOpPOI1 onucan cobbiTvA, UMeBLUME MECTO NPOLLIOI HOYbHO. Bbla10 BO36YKAEHO YrON0BHOE AENO.

15. 24 nions 2000 r. cnegoBaTtenb NPeKkpaTUa YyroloBHOE Aeno, yCTaHOBMB, YTO Xasoba 3aasuTens
ABNAETCA ABHO HeobocHoBaHHOW. CnepoBaTeNb OTMETWUA, UYTO MEAWMUMHCKME 3SKCMepTbl OCMOTPEenu
3aABUTENA U €ro A04Yb WM BbIABUAM Yy 0DOOUX 3aKpbiTble YepenHO-MO3roBble TPaBMbl U COTPACEHME.
3KcnepTbl TakKe 3adMKCMPOBanN yWNMBIEeHHble paHbl B TEMEHHOM 061aCcTU r0/10Bbl 3aABUTENA U YETbIpe
pBaHO-yWMbNEeHHble paHbl HA ronose ero goyepu. OQHAKO CefoBaTENb 3aK/AKOYWUA, YTO OTCYTCTBYHOT
[OKa3aTeNbCTBa, MOAKPENAAOWME YTBEPKAEHNE 3aABUTENA O TOM, YTO TPaBMbl OblIM MPUYMHEHDI
coTpygHuKom H.

16. Yepes ueTbipe AHA EMeNbAHOBCKUIM paliOHHbIA NPOKYPOP OTMEHM/T MOCTAHOBJIEHME W
BO306HOBMA paccnenoBaHue.

17. B HeycTaHOB/IEHHYIO AaTy COTPYAHMKY H. 6bl10 BpyYyeHO OOBUHUTENbHOE 3aK/OYEHUE, U
YronoBHOE Aeno 6bi10 NepeaaHo B EMeNbAHOBCKMI palioHHbIN cya KpacHOAPCKOro Kpas.

18. 3anaBuTeNb U ero npeacTaBUTe b y4acTBOBaAM B cyaebHom pasbupatenbcrse. 4 uioHa 2002 r.
paliOHHbIN cyA yAanun NpeacTaBuUTeNa 3aasuTena 13 3ana cyaebHoro sacegaHuA B CBA3M C HeYBaXKEHNEM
K cyay.

19. 6 utoHs 2002 r. EMeIbAHOBCKMI PalioOHHbINM cya, ycTaHOBUB, YTO 24 anpena 2000 r. H. BToprcs B
3aropogHoe KUAULE 3aABUTENA, CUIbHO M36MA 3asBUTENA U ero A04Yb M 0bbiCKan AOM, NpM3HaA ero
BUHOBHbIM B HE3AKOHHOM MPOHUKHOBEHWUU B }KUAULLE U NPEBbILIEHNM AOJINKHOCTHbIX NOJIHOMOYMIA NpU
OTArYyaloLWMX BUHY 0bOCTOATENBCTBAX M NPUIOBOPUA €ro K TPEM FoAam M LEeCTU MecALam NuleHus
cBoboabl. PaloHHbIN cya, HE MOTUBMPOBAB CBOE pelleHue, TakKe B3bickan ¢ H. 25000 py6nel
(npubnunsmntenbHo 840 eBpo) B KauecTBe KOMMNEHCaUMM MOpPaabHOro Bpeaa B Nosb3y 3aABUTENA U ero
aouyepu. B TO e Bpema paliOHHbIA Cyn MNPeasioXMA 3aABUTEN0 NPeabaBUTb OTAENbHbIM WUCK O
BO3MELLEHMM Bpea 340Pp0BbI0 3aABUTENA U ero A0Yepn He3aKOHHbIMKW AencTBuammu H.

20. 3asBuTenb nogan Xanoby, B KOTOPOW, B 4YaCTHOCTM, BbIpasu/i HecornacMe C MCXO4OM
pasbupaTtenbcrsa.

21. 27 aBrycta 2002 r. KpacHOAPCKUIN KpaeBOW Cyd, OTMETMB, YTO PalOHHbINA cyh He AOonyCcTUN
3HaUUTENbHbIX HapyLIeHU 3aKOHOAATeNbCTBa, OCTaBua 6e3 M3meHeHUAa npurosop oT 6 uoHA 2002 r.
3aABuUTENb Y4aCTBOBaA B 3aceaHUM CyAa KAacCaLMOHHOM MHCTaHLUM.

22. MNpurosop oT 6 uioHa 2002 r., ocTaBneHHbIN 6e3 nameHeHusa 27 asrycta 2002 r., He 6bin
WCNOJIHEH B YaCTWU BO3MELLLEHWA Bpeaa, NOCKObKY H. He umen umylLuecTsa.

3. VIck 0 BO3MELLEHUN Bpeaa NpPoOTUB rocyaapCrBeHHbIX OpraHoB

23. 4 HosbpA 2002 r. 3a8BUTENb U €r0 A0Yb NPeabABUAN UCK K MUHUCTepCTBY dMHaHCOB Poccuu,
ynpasnexHunto dPenepanbHOro KasHayencrsa no KpacHOAPCKOMY Kpato M opraHam BHYTPEHHUX Aen
KpacHosipckoro Kpas M EMenbaHOBCKOro paiioHa ¢ TpeboBaHMEM O KOMMEHCALMM MOPasibHOIO Bpesa.
3aABuTENb YTBEPXKAA, YTO rOCYAapCTBO AOJIKHO HECTU OTBETCTBEHHOCTb 38 HE3aKOHHbIE AEeACTBMA CBOMX
npeacTaBUTeNEN, B HACTOALLEM Ae/le COTPYAHMKA MUAULMM H., KOTOPbI BTOPrca B €ro 40M U U36un ero
n ero go4yb. OH TaKXe yTBepXaan, YTo KOMMNeHcauma, NpUCyK4eHHaa emy npurosopom ot 6 utoHAa 2002
r., 6blna HeJOCTaTOYHOM, U AaXKe OHA He 6blla eMy BbiNJlayeHa.

24. 3 anpens 2003 r. CBepaNOBCKUI PaloHHbIN cyg r. KpacHOAPCKa OTKAOHMA UCK, MOTUBUPOBAB
3TO TakMM 0bpasom:

"3acnylwas 06BbACHEHMA CTOPOH U U3YYMB MaTepuabl Aena, Cya NPUXoauT K CleayroL MM BbiBOAaM.



6 umioHs 2002 r. EMenbsHOBCKMIA palioHHbIN cyg KpacHosipcKoro Kpas npusHan H. BUHOBHbIM (B
COBEpPLUEHUN NPECTYNAEHWUI), NPeAyCMOTPEHHbIX YacTbtlo 3 ctatbM 139 M nyHKTamm "a" u "6" vactun 3
cTatbM 286 YronoBHoro Kogekca Poccuinickon Pepepaumn M NPUroBOpuA €ro K Tpem rofam U LecTu
mecauam nnweHuns ceoboabl. (Cya) Babickan 25000 py6sieli B KauecTBe KOMNEHcaLMm MopasibHOro Bpeaa

B nonb3y (3ansutens) (10000 pybneii B ero nonb3y 1 15000 pybneit B nonb3y (ero goyepn).

Mpurosopom cyaa yctaHoBAeHO, YTo 24 anpens 2000 r. H., aelictBya nNpoTMB BONM (3aaBuTens),
NPOHWK B €r0 *KWUJMLLE (3aropoHOE KUIULLE), IAe HECKOMbKO pa3 BbICTPenna 13 nuctosieta. H. asarkabl
yOapun (3asaBuTens) No ronose PyKoOATKOW NMUCTOMIeTa, MPUYMHUB CCagUHY HA KOXKEe ro/IoBbl 3aABUTENA...
H. yoapun (goyb 3aABMTENs1) He MeHee YeTbipex pa3 Mo rosoBe PYKOATKOW NUCTo/NeTa, MPUYUHMUB
3aKPbITYIO 4YepernHO-mMO3roByl0 TpPaBMy, COMPOBOXAABLUYIOCA COTPACEHMEM, W 4YeTbipe pPBaHO-
ywmnbneHHble paHbl...

B cuny ctatbu 254 paxkaaHCKOro npoueccyanbHoro Kogekca Poccuinickon degepaumm rparkgaHuH,
opraHusaLmsa BnpaBe OCNOPUTL B cyae AelicTBue (be3aelicTBMe) opraHa rocyaapcTBeHHOW BNaCTU, OpraHa
MECTHOIo CaMoynpaB/IeHNsA, AOMKHOCTHOrO nLa.

CornacHo crtatbe 1069 [paxaaHckoro Kogekca Poccuitckon Pepepaumm Bpen, NPUHUMHEHHbLIN
rpakaaHuvHy UWAM  IOPUANYECKOMY /MUy B pes3y/bTaTe He3aKoHHbIX JelcTeuid  (6espeiicTBus)
rocyapcTBEHHbIX OPraHOB, OPraHOB MECTHOrO CaMoynpaBaeHUs IM60 AONKHOCTHbIX ML, 3TUX OPraHoB...
noAanexnT BoamMelleHnto. Bpes Bo3mellaeTca 3a cHeT COOTBETCTBEHHO KasHbl Poccuinckon degepaunm,
KasHbl cybbekTa Poccuiickoit deaepaumm am KasHbl MyHULMNAAbLHOrO 06pasoBaHus.

Ctatba 1069 oxBaTblBaeT HE3aKOHHble AENCTBUA He Bcex PabOTHMKOB rocyfapCTBEHHOMO MM
MYHULMNAABHOIO OpraHa, HO TO/IbKO TeX, KOTOpble YNOMAHYTbI B MPMMeYaHnn K ctatbe 285 YronosHoro
KofeKkca Poccuitckolt Pepepaumnn. [JOAKHOCTHLIMY IMLLAMU NPU3HAKOTCA NLA, NOCTOAHHO, BPEMEHHO
WAW MO cheuManbHOMYy MOJHOMOYMIO oOcylecTBaalowme OGyHKUMM npeacTaButensa BAactM Anbo
BbINONHAOWME OPraHU3aLMOHHO-PacnopsaaAnTesibHble, agMUHUCTPATUBHO-XO3ANCTBEHHbIE QYHKLUN B
rocyapCTBEHHbIX OPraHax, OPraHax MeCTHOro CaMoyrnpaBAeHUA, rOCYAapPCTBEHHbIX U MYHULMUNANbHbIX
yypexaeHuax. Ona HacTynneHuAa OTBETCTBEHHOCTW cornacHo crtatbe 1069 [parkgaHCKoro Kodekca
Poccuinckoit depepaumm OONKHOCTHOE NNLO AO/MKHO MNPUUUHUTL Bpesd, MPU UCMOJIHEHUM CBOMX
0b6A3aHHOCTEN.

B cuny ctatbu 49 KoHctutyumm Poccuiickoit deaepaumnn ntoboe nnuo, 06BUHAEMOE B COBEPLIEHUN
NpecTynneHns, CYMTAaeTCA HEBMHOBHbIM, NOKAa €ro BMHa He AOKa3aHa B COOTBETCTBMM C deaepanbHbiM
3aKOHOM W He YCTaHOB/IEHA BCTYNUBLLMMM B CUAY NPUTOBOPOM CyAa.

B cynebHOM 3acegaHuM YCTaHOB/IEHO, YTO MOCAE BCTYMN/EHMA B CUy nNpurosopa (oT 6 utoHa 2002
r.) H. 6bin yBoNEH co (cny»K6bl B MUANMLMK).

B cooteetctBuM co cTatbelr 1070 [paxkgaHckoro Koaekca Poccuiickoit depepauunun Bpeg,
NPUYUHEHHDbIA TPa*KAaHWHY B pPe3y/bTaTe HE3aKOHHOrO OCYMKAEHWSi, He3aKOHHOro NpUBAEYEHUA K
YrONOBHOM OTBETCTBEHHOCTUN, HE3AKOHHOIO NPMMEHEHMS B Ka4eCcTBE Mepbl MPeceyeHns 3aKA04eHMA nNog,
CTParky UAM NOAMNUCKM O HeBble3ae, HE3AKOHHOIO NPUB/IEYEHUA K aAMUHUCTPATUBHOM OTBETCTBEHHOCTHU
B BMAE aAMMHUCTPATUBHOIO apecta MAM MUCNpaBuTeNbHbIX paboTbl, BO3MeELLAeTCA 3a CYET KasHbl
Poccuitckoit Peaepaumm, a B cnydasx, NpeaycMoTPEeHHbIX 3aKOHOM, 3a CYET KasHbl cybbekTa Poccuinckoi
depepaumn MAM KasHbl MyHUUMNANbHOrO obpasoBaHWs B MNOJIHOM 06beme, HE3aBMCMMO OT BMHbI
AOMKHOCTHbIX UL, (MUAULMK), OpraHOB NpeaBapuUTe/IbHOIO CNeACTBUA, NPOKYPaTYPbl U cyaa B NOPAAKE,
YCTaHOBNEHHOM 3aKOHOM.

Bo3smelleHne Bpena, MNPUUMHEHHOrO rpaxkgaHWHY WKW OPUANYECKOMY WUy B pesysibTaTe
HEe3aKOHHbIX AeUCTBUI (MUAMLMK), OPraHOB NpeaBapuUTebHOIO CAeACTBUA, NPOKYPaTypPbl, KOTOPbIe He
NopOoKAakoT NOCNeACTBUN, NpeayCMOTPEHHbIX NYHKTOM 1 (cTaTbm 1070), ocywiecTBAseTCA Ha OCHOBE U B
nopsake, npegycmoTpeHHom ctatbelt 1069 (MparkaaHcKkoro Kogekca Poccuitickot Pegepaunn)...



MpPaBOOTHOLWEHNA MEXAY UCTLAMMU U OTBETYMKAMM He OTHOCATCA K cdepe aelictema ctatbm 1070.

Takmum obpasom, (cya) oTKNOHAET AoBoA (MCTua) O Tom, YTo AelcTBuA (besgencrTene) opraHoB
BHYTPEHHUX AeNn EmenbAHOBCKOro paioHa M KpacHoAPCKOro Kpaa M MWHUCTEPCTBA BHYTPEHHUX Aen
Poccuiickolt deaepalumm ABAANUCD HE3AKOHHbIMM.

B cuay ctatbm 151 MpaxkaaHckoro Kogekca Poccuiickoit Pepepaumnm, ecam rpaxkaaHnUHy npuyYmMHeH
MOpasibHbin Bpen, (dU3Myeckne WAM HPaABCTBEHHble CTPafiaHMA) AeNCTBUMAMM, HapyLUIAKLWMMKU ero
NINYHbIE HEeMMYLLEeCTBEHHbIe MpaBa /MO0 NOCAraloWMMKU Ha MPUHAANEXALLMe TPaXKAaHWHY apyrue
HemaTepuanbHble 6nara, a TakKe B APYrux cayyanx, npeayCMOTPEHHbIX 3aKOHOM, CY/, MOXKET BO3/10XKUTb
Ha HapyLwuTens 06a3aHHOCTb AEHEKHOM KOMMEHCALMN YKa3aHHOro Bpeaa.

CraTtbsa 150 lparkaaHcKoro KogeKkca Poccuiickoit degepaunm OTHOCUT K YMCNy HemaTepuanbHbIX
6nar... }XM3Hb 1 340P0OBbE, AOCTOUHCTBO IMYHOCTU, IMYHYIO HEMPUKOCHOBEHHOCTD.

KomneHcauma MOpasbHOro Bpeaa MNpPUCyXaAeHn He noanexXut, MNOCKOJIbKY MNpPUrosopom
EmenbaHoBCcKoro paVIOHHOFO CyAda HpaCHOﬂpCKOFO Kpaa B NOJb3y 3aABUTENA 6blna B3blCKaHa
KoOmMneHcauna mopasibHOro speaa, nogsexaslwaa ynnarte H., HenocpeaCTBEHHbIM NPUYNHUTENEM Bpeaa.

HacToslee pelieHne He YCTaHOBUIO BUHbI AONKHOCTHBIX ML, B NPUYMHEHUU Bpeaa (3asaBUTeNto).

Mpu Taknx obCToATeNbCTBAX cya HaxoAuT TpeboBaHWA (MCTUA) ABHO HEOBOCHOBAHHbLIMU W
OTK/IOHAET UX B NoJHOM obbeme".

25. 16 uiona 2003 r. KpacHoApPCKMI KpaeBol cya OCTaBMA pelleHWe panoHHoro cyaa 6es
M3MeHeHMA, yKa3as cieayoluee:

"...c yyeTom TOro, 4to (3aABMUTENb) M (ero AoYb) MCMNONb30Ba/IM CBOE MPaBO M MNPeabABUAU
TpeboBaHME O KOMMEHCAUMM MOPANbHOrO Bpeaa K HenocpeAcTBEHHOMY MPUYMHUTENIO Bpeda U WX
TpeboBaHMA 6blIM YAOBNETBOPEHbLI CYAOM MPU PACCMOTPEHMU YTrONIOBHOIO AeNa; YTO KOMMeHcaums
MOpPa/ibHOTO BpeAa npeacTaBnseT cobol efuMHOBPEMEHHOE BO3MELLEHME; M UYTO MOBTOPHas
KOMMeHcaLmMa MopanbHOro Bpeaa, NPUYMHEHHOTO TEMM Ke AeWCTBUMAMMU 3aUHTEPECOBAHHOIO nLa, He
O0NycKaeTca, (paloHHBbIN) cy 3aKOHHO OTK/IOHWA TPeboBaHUA UCTLLA O KOMMEHCALLMKN MOPasibHOTO Bpeaa
B CBSI3M C HE3AaKOHHbIMM aencteuamm H.".

C. MoxumuieHne asTomobuna 8 2001 roay

26. 2 asrycta 2001 r. aBTomobunab 3aaBuTena 6bln noxuweH. B TOT e AeHb gBa Aunua 6blan
3a4epKaHbl, U1 UM BblIn NpeabABAeHbl 06BMHEHMA B Kpake. ABTOMOOU/Ib Obl BO3BPaALLEH 3aABUTENIO.
28 man 2002 r. KpacHOAPCKKUIA KpaeBon cya, B NocnegHein NHCTaHUMM NPU3HAA 3TUX AUL, BUHOBHbIMW B
HEe3aKOHHOM 3aB/lafeHNN aBTOMOOMAEM 63 LLen XULWEHNA, onpaBaan UX NO 0OBMHEHUIO B KpaXKe U
NPUroBOPMA K ABYM rogam AnweHns ceoboapbl YCIOBHO.

D. Mpeanonaraemoe xectokoe obpauieHne B 2001 roay
1. CobbiTnAa 19 aekabpna 2001 r.

27. Kak yTBepKaaeT 3aaButenb, 19 aekabpa 2001 r. ABa cOTpyAHUKA Muanumm M. u [1. ocTaHOBUAU
€ro Ha y/Inue 1 NonNbITaUCb NPOU3BECTU IMYHBIN OObICK. 3a8BUTENb BO3PaXKan U COTPYAHUKN MUAULLUK
OOCTaBWU/IM €70 B MECTHOE OTAENIEHNE MUANUMK, TAe ero Nobuam 1 NOMeCTUAN B U30NATOP BPEMEHHOTO
cogeprkaHuna. OH bbln ocBOOOXKAEH Yepe3 ABa Yaca 6e3 yKa3aHMA MOTUBOB €ro 3aZlepKaHus.

28. Bnactn Poccuitckolt degepaumm NpeacTtaBUAM MHYHO BEPCUIO COObITMIA, COrMAacHO KOTOPOi
COTpyaHvKkM M. n [. pgoctaBunu 3assuTens B CBepANOBCKMI oTaen muamuum KpacHospcka nocne
COBEpPLUEHNA MM ALMMHWUCTPATUBHOrO NpPaBOHAapyLeHMsA, NpesycMOTpPeHHoro cratbeit 162 Kogekca



PCOCP 06 agMUHUCTPATUBHbIX NpaBOHapyLWeHUsax. JexypHbli no oTgeneHuto coctasuna MpoTtokon N
29384, U3N0XNB NOAPOOHOCTM aAMUHUCTPATUBHOIO NpaBoHapyweHus. MpoToKon, NpeacTaBAeHHbIN B
EBponeickuit cya Bnactamm Poccuitickonn Pegepaumm, coctoan M3 ABYXCTPAHMYHOIO NeYyaTHoro 61aHkKa, B
KOTOPOM [aTa, MMEeHa COTPyAHMKA W 3aABUTENA, NepCcoHasibHble AaHHble 3aABUTENA U OMucaHue
aAMMHUCTPATMBHOTO NpaBoHapyLweHuA 6blin BNMCAHbI OT PyKU. B COOTBETCTBYHOLLLENM YAaCTM YKa3bIBANOCh
cnegytowee (oTnevataHHasa YacTb HabpaHa NPAMbIM WPUDTOM, PYKONUCHAA - KYPCUBOM <*>):

<*> B TeKcTe AOKYMeEHTa BMECTO KypcuBa MCMO/b30BaHO BblaeNeHne ABOMHbIMU KBaZpaTHbIMU
CKOBKamu.

"[[19 pekabps 2001 r. npubamsntenbHo B 10.20 Ha OCTaHOBKE OOLLECTBEHHOrO TpPaHchopTa...
(3asBUTENDb) HAaXOAMCA B COCTOAHMM ONbAHEHUSA, NepeBMraaca NoLaThiBaaCh U BbIrIAAeN HeoNpPATHO]],
TEM CaMbIM COBEPLUM/T aAMUHUCTPATUBHOE NPaBOHapYyLLUEeHNe, NpeaycMmoTpeHHoe [[cTaTben 162 KoaeKca
06 aAMMHUCTPATMUBHbIX MPaBOHapPYLIEHNAX, @ UMEHHO "nosBaeHWe B 06LW,EeCTBEHHOM MECTE B COCTOAHUM
onbsAHeHus".]]

Ceunaetenu, notepnesLUmni

[[(3asBuTeNtO) pasbAacHeHbl]] ero npasa M 06A3aHHOCTU, MpeAycMOTpPeHHble [[cTaTbelt 247]]
KozeKkca 06 agMUHUCTPATUBHbIX NPaBOHaPYLIEHUSAX.

O6bACHEHMA HapywnTens.

[[(A1) BbINKA 100 rpammoB BoAKM...]]

A, (3aABUTeNb), yBEAOMIEH O TOM, YTO MOe Aeno byaeT paccmoTpeHo [[CBepANnoBCKMM OTAE/IOM
BHYTpeHHux gen.]]

PeweHne, npuHaToe no geny: [[B cooTBeTcTBUMM C NyHKTOM 1 cTaTbM 162 Kopekca PCHCP o6
aAMWHUCTPATUBHbBIX MPaBOHapYLIEHUAX cAelaHo NpeaynpexaeHue.]]

29. MNocne ero ocesoboXaeHus U3 otaena muamumnmn 19 gekabps 2001 r. 3asButenb bbln OCMOTPEH
BPAYOM TPaABMATO/IONMYECKOro OTAE/IEHMA MeCTHOM 60/IbHULbI, U eMmy 6bll NOCTaBAEH AMarHos "ywnb
NIEBOM CTOPOHbI rpyamn". B oTcyTcTBME BMAMMBIX Cef0B TPaBMbl AMarHo3 Obln MOCTaB/ieH 3a cyeT
npoLLynbiBaHWA TPYAHOM KNETKM U Kanob 3aasutens Ha 60nb. Bpayu coobwmn B CBepanoBCKUiA oTAeN
BHYTPEHHUX AeN O TpaBMe 3aaBUTENA, NPeANnOIOKUTENbHO MPUYMHEHHOW COTPYAHUKAMU MUANUMMN.
[eXypHbl 3anmncan pasroBop B XKypHaa u npuceoma 3anncm N 014623.

30. B TOT e AeHb cOTpyAHMK [. coCcTaBun 06bACHUTENbHYIO U3 OAHOrO NPeasIoXKeHUs, B KOTOpPOK
YKasbiBanocb, 4To 19 aekabpa 2001 r. okono 9.20 oH 1 coTpyaHMK M. 3asieprKanu 3aaBUTENSA, MOCKObKY
OH 6bIN NbAH, UMEN HETBEPAYIO NOXOAKY U BbIFNAAEN HEONPATHO.

31. 19 pekabps 2001 r. AeXKypHbIA COTPYAHUK MWUAULMK OMPOCUS 3aaBUTENA OTHOCUTENbHO
06CTOATENLCTB NPUYMHEHNA €My TPaBM. 3afBUTE/Ib NOSICHUA, YTO YTPOM TOTO ¥Ke AHS K HEMY MNOAOL/M
ABa COTPYAHMKA MUAULUK, KOTOPbIE NPESJIOKUIN eMY NPeabABUTbL YA0CTOBEPEHNE TNYHOCTU. B oTBET
Ha pa3bACHEHWE 3aABUTENIA O TOM, YTO OH HEe MUMEET AOKYMEHTOB, COTPYAHWK MUAMLIMK NONbITANCA €ro
06bICKaTb. 3aABUTENIb BO3parkasi, U ero AOCTaBUAN B MECTHOe OTAeNeHWe MWAULWW, Tae noABepriu
06bIcKy. MNocne o0bbicka 0ANH U3 COTPYAHUKOB MUAULIMM OTBEN €ro B Kamepy, rae HECKOJIbKO pa3 yaapun
3aABUTENA B rPyAb, CONPOBOXKAAA YAAPbl PA3bACHEHUAMM O TOM, YTO eMy C/iedyeT Hay4YUTbCA NPaBUIbHO
pasroBapuBaTb C MUAULMENR.

32. Ha cneayowmii aeHb coTpyaHUK M. npeacTaBuMn NUCbMeEHHOE 06bACHEHWE BbilecToALEeMY
COTPYAHUKY. B 06bACHEHMM YKa3blBaNOCh Clieayloliee:



"Mo cywecTBy 3agaHHbIX MHe BOMPOCOB (A) Mory noAcHUTb, 4Yto 19 paekabpa 2001 r.
npnbansmTtensHo B 9.20, Koraa A, COTPYAHUK MUAULMKM, Y4ACTBOBA B NATPY/IMPOBAHMM COBMECTHO ¢ [,
Mbl 3aMETUIN NOAO03PUTENBHOTO MYKUYMHY, OAETOrO HEONPATHO (ero KypTKa bblna paccterHyTa). Nogonaa
K MyXXYMHE, Mbl NPeACTaBUANCDE U NPESIoKUAN eMy NPEABABUTL YAOCTOBEPEHME NNYHOCTM, B OTBET
(3aABMTEND)... UCMNONB30BaN HELEH3YPHbIE BbIPAXKEHMA M  OTKA3anca npeabasuUTb (LOKYMEHTbI),
YTBEPXKAAA, UTO Y HEFO HET BPEMEHU. 3aTeM Mbl NPEAIOKUAM (3a8BUTENIO) CIef0BaTb 32 HAMM B OTAEN
Muanumn... Korga mol npubsinn B oTAEN, MyXKUYMHE BblI0 NPeAsIONKEHO BbIJIOXKUTbL OCTPbIE NPeaMeTbl Ha
NoJKy. (3aaBUTeENb) [OCTAN 3aPKABAEHHbIA FBO3A4b C 3arHYTbIM KOHLOM W 3asiBUJI, YTO HE MMEET ApYyrux
npeamMeToB, KpOMe MAACTUKOBOTO MaKeTa C [AOKYMEHTaMM, KOTOpble eMy HYXHO [A0CTaBUTb B
CBepAaNoBCKUIA PalioHHbIN cyd. Mbl NpegnoXuam emy nNpocnenoBaTtb B Kamepy s aAMUHUCTPATUBHO
3agaepkaHHbIx. OH Bowen B Kamepy. Bnocneacrteum 6bin coctaBneH NpoTokon o6 agMUHUCTPATUBHOM
3a4epKaHnn B COOTBETCTBUM CO CTaTbel 162 KoaeKca 06 agMUHUCTPaTUBHbIX MPAaBOHAPYLWEHUSAX... [Tocne
3Toro (3anaBuTENb) BblN 0CcBOBGOKAEH".

2. *Kanobbl B NpoKypaTtypy

33. 20 pekabpsa 2001 r. 3aasutenb npocua CBepa/iOBCKOrO PaliOHHOTO MPOKypopa BO36yaAnTb
Yro/I0BHOE 4e/10 NPOTUB COTPYAHUKOB MUIULMK, YTBEPKAASA, YTO OH Dbl HE3aKOHHO A0CTaBAEH B OTAEN
MUANLMN M Bbl TaM 0ObICKaH M NOBUT. 3aABUTENb TaKKe YTBEPKAAN, YTO AOKYMEHTbI O €70 3a4ep*KaHnmn
OTCYTCTBY!IOT.

34. 25 pekabpsa 2001 r. CBepANOBCKUI pPalioOHHbIA MPOKYpPOpP HanpasBuA Kanoby 3asButens B
CBepAN0BCKUIM OTAEN BHYTPEHHUX A&, NPEAOXMUB NPOBECTU CYKEOHYIO NPOBEPKY.

35. 9 anBapa 2002 r. HayanbHUK OTAeNa BHYTPEHHWUX AeN COCTaBMA 3aK/I4vYeHue, YKasaB
cnepylouee:

"19 pekabps 2001 r. npnbamsuTensHo B 9.00 natpynbHbie (M. n [.) u cTaxkep WN. Hayanm cBo cMmeHy
B (MecTHOM oTaene muamummn). NpubnansmutensHo B 10.15 oKono Aoma... COTpyAHUKK M. u [1. ocTaHOBUAK
(3aABMTENA), HaxOAMBLUErocA B COCTOSIHUM aJIKOTO/IbHOTO OMbSAHEHWS, BbIMNALEBLUETO HEOMNPATHO M
MMEBLLEro HeTBEPAYI MOXOAKY, AEp’KaBLIero NpaBylo PYyKYy Ha rpyam, YTO BbI3BAJIO MOLO3pPEHUe
COTPYAHMKOB MUANUMKN. COTPYOAHUKU MUAULMM AOCTAaBUIU (3aABUTENA) B OTAEN MUTULIUN, MOCKOJIbKY OH
He umen npu cebe yaocToBepeEHMA NMYHOCTU. 3anuch o (3agep:kaHun) N 1977 6bina BHECEHA B KypHan
3agep:kaHun otaena. Mocne BHeceHMA 3anucu  (3asBuTenb) 6bin 06bICKaH B COOTBETCTBUWU C
TpeboBaHMAMM NyHKTa 2 cTaTbM 11 3aKoHa 0 MUAMLNN.

CoTpyaHuK muanumum M. coctasua MpoTokon 06 agMUHUCTPaTUBHOM NpaBoHapylweHun N 29384 8
OTHOLLEHUM [JencTBUIiA  (3asBuUTens), nNpeaycMOTPeHHbIXx cTatbert 162 Kogekca PCOHCP 06
aAMMHUCTPATMBHBIX NpaBoHapyweHuax. 19 aekabpa 2001 r. Ha OCHOBaHUKM maTepuanos gena 6bi1o
BbIHECEHO peLleHue: (3aaBuTento) bbl1o 06bABNEHO NpeaynpeXRaeHue.

3anuch B XKypHane 3agepraHuii CBUAETENbCTBYET O TOM, UTO (3aaBuTeNb) bbin ocBoboxaeH B 11.00.

B cBoei kanobe (BaHBMTeﬂb) YKa3blBaa, YTO COTPYOAHUKN MUINUNN 3a4epXHan ero B OTCyTCTBne
3aKOHHbIX OCHOBaHI/Il)‘I; Kpome Toro, COTpyaHMKn MmManummn He3aKOHHO Npoussesin ero JINYHBIN 0ObICK.
Mocne 3Toro oH 6bIN AO0CTaB/1IeH B OTAEN MUTNLUUN U no6ut COTPYAHUKOM MUINLUNN.

CoTpyaHUKM muamumm M. n [. ykasanum B cBoux 0b6bsacHeHuaAx, 4yTo 19 gekabps 2001 r. oHu
3agepXanu (3asBuTensa); B €ro OTHOWEHUW OblL1 COCTaBNeH NPOTOKOA 06 agMWHUCTPATUBHOM
NnpaBoOHapylleHWM B COOTBETCTBUM CO cTaTtbel 162 Kopmekca PCOCP 06 agMUHUCTPATUBHbIX
npaBoHapyweHuax; Grsnyeckas cuaa uam cneumasnbHble CPeACTBA K (3aABUTENI0) HE MPUMEHSIUCH.

CnyebHol NpoBepKoit He YAaNoCh yCTPaHWUTb NPOTUBOPEUYMA MeKay 06bACHEHUAMM COTPYAHUKOB
MUIMumn n (3ansutensa)".



MaTepuansi cny:kebHol NpoBepKn 6blan HanpaBieHbl B CBepA/IOBCKYHO PaiOHHYIO NPOKYPaTypy.

36. 18 aHBapA 2002 r. NnpoKypop Ha3HauuA rpadoIOrMYECKyro IKCNepPTU3y NoanucK Ha MpoTokone
oT 19 peKkabpsa 2001 r., NOCKONbKY 3aABUTE/b YTBEP!KAA/N, YTO OH He MOAMNUCbIBAA KaKux-1Mbo
OOKYMEHTOB B 3TOT AeHb. 5 dpeBpana 2002 r. KpacHosipckoe ropoackoe 61opo 3KCnepTUsbl COCTaBUIO
3aK/104eHMe, OTMETMB, YTO NPeACTaB/eHHbIX AaHHbIX HEAOCTAaTOYHO ANA MCYePNbIBalOWEro BbiIBOAa O
TOM, 4YTO 3aABWUTE/Nb Noanucan NpoToKos. OAHAKO 3KCNEepTbl He MCKAYMAM BO3MOXKHOCTU TOrO, YTO
NoANNCK NPUHaZNEeXKaT 3aaBUTENIO.

37. 18 ¢espana 2002 r. nomowHMK CBEpPONOBCKOrO PaliOHHOrO MPOKYpopa Ha OCHOBAHWUU
pe3ynbTaToB CAYy*KeOHOM NPOBEPKN, 3aKNt04EeHUA rPpad0/1I0rMYEeCKon SKCNepTM3bl M NOKA3aHUI 3aABUTENS,
COTPYAHMKOB muanumm M. n [. 1 Bpayva, ocmatpmsasluero 3aasutens 19 gekabpsa 2001 r., oTkasan B
BO3OYKAEHUN YTONIOBHOIO Aena NpPoTMB COTPYAHUKOB MUAULIMKN, HE YCMOTPEB B UX AEUCTBMAX COCTaBa
npectynaeHusa. B 4acTHOCTN, NOMOLLHUK NPOKYpopa yKasan cneaytoulee:

"Takum o06pasom, NpPoOBEpPKOlM He BbISIBEHO MPWU3HAKOB COCTaBa MPECTYN/EHUA... B AENUCTBUAX
coTpygHukoB muamumu M. n [. 3agep:kaHue (3anaBuTtena) u ero opopmneHme B (MecTHoOm oTtaene
MUAULMK) BblIM NPOBEAEHbI B COOTBETCTBUM C HOPMaMW agMWHUCTPATUBHOIO 3aKOHOAATENbLCTBA; B
OTHOLWEHUM (3aAaBMTeNA) Obln COCTaBAEH NPOTOKOA 06 aAMWHUCTPATMBHOM MpaBOHapyLIEHUN B
COOTBETCTBUM cO cTaTbei 162 Kogekca PCOCP 06 aAMUHUCTPATMBHbBIX NpaBoHapyleHuax. 19 aekabps
2001 r. 6blNO peWeHO NPUMEHUTb K (3aABMTENO) aAMMHUCTPATMBHOE HaKasaHWe B Buae
npeaynpexaeHus. Qna Toro 4tobbl AencTBus obpasoBann cocTaB NPECTynieHus, NpeaycMoTPeHHOro
cTaTbel 286 YronoBHOro Kogekca Poccuinckon ®epepaumm, AONXKHOCTHOE JIMLO AOJIKHO COBEPLUUTL
AencTBns, KoTopble Npu NobbIX 06CTOATENbCTBAX HUKTO HE MOXET coBepllaTtb <*> (6e3ocHoBaTe/bHOe
NnpUYnHEeHne TpaBmbl). O4HAaKO HEBO3MOKHO C A0CTOBEPHOCTbIO YCTaHOBUTb, YTO (3adBUTENb) NpeTepnen
TpaBMy, MOCKOJIbKYy €ro AMarHo3 CTaBWACA MoA COMHeHWe W He Obln CBOEBPEMEHHO MOATBEPMKAEH.
CynebHo-megMLUMHCKAn 3KCNepTU3a B OTHOLWEHWM 3TUX TPaBM He HasHayanacb'.

<*> o Bcelt BepoATHOCTHU, 34eCb 1 ganee (Hanpumep, B § 45) Mmenoch B BUAY, YTO COMIACcHO CTaTbe
286 YronoBHOro KogeKca NpeBbllleHWe [AO/KHOCTHbIX MOJHOMOYMI MoApasyMeBaeT cOBeplueHue
AONKHOCTHLIM INLLOM AENCTBUIM, ABHO BbIXOAALLMX 32 Npeae bl ero NOHOMOYMIA, TOFAa KaK COTPYAHUKM
MUANLMN AeUCTBOBAAN B UX Npeaenax (Npum. nepesoaymKa).

38. 3aasuTenb nogan Kanoby B CBEpPASIOBCKMIM PAMOHHBIN CyA, B YAacTHOCTM YKasaB, uTO €ero
3agepkaHme 19 pekabpa 2001 r. M nNpu3HaHWE BMHOBHbIM B COBEPLUEHUM AAMUHUCTPATUBHOIO
npaBoHapyweHua bblan He3akoHHbl. OH HacTauBasa Ha TOM, YTO Y3HaA O NPWU3HAHUW ero BUHOBHbLIM B
COBepLIeHUN aAMUHUCTPATUBHOIO MPaBOHAPYLLEHMA TONbKO U3 MOCTAHOB/IEHUA MOMOLLHMKA MPOKYpPOopa.

39. 11 ntons 2002 r. paioHHbIN cya oTMeHuA MNocTtaHoBneHMe oT 18 dpespana 2002 r. n npeanoxun
NPOKypaType NPOBECTM AOMOJHUTE/IbHYIO MPOBEpPKy. B YacTHOCTM, OH MOAYEpPKHYA, YTO MPOKypaType
cnefyeT AoONpocuTb cTaxkepa WM. oTHOCUTenbHO O6CTOATENbCTB 3afepKaHuA 3afaBUTENA W Bpava M3
TPaBMaTO/IOTMYECKOTO OTAENEHUA OTHOCUTENIbHO COCTOAHWMA aNKOrOJIbHOTO OMbAHEHMWA, B KOTOPOM
NPeAnoNOKUTENBHO HAaX04MACA 3aABUTENb. PAaMOHHDBIN CyA TaKKe OTMETU, YTO 3aABUTENO CeL0Bano
oTAeNbHO 06rKanoBaTb aAMUHUCTPATUBHOE 3a4€ePKaHue.

40. PeweHue ot 11 uionsa 2002 r. He 6bI10 06KanoBaHO U BCTYNWIO B CUAY. 3anaBUTENb He
06yKanoBas npeanonaraeMyto He3aKOHHOCTb ero agMWHUCTPATUBHOIO 3a4epKaHna B 060co6eHHOM
pasbupaTtenncrse.

41. 20 ceHTabps 2002 r. 3amectutenb CBepA/IOBCKOrO PAMOHHOrO MPOKypopa MpeKpaTu
nNpou3BOACTBO MO [Aeay B CBA3M C OTCYTCTBMEM [LOCTATOYHbIX OCHOBAHWUWA ANA NPUBAEYEHUA K
OTBETCTBEHHOCTU. [MocTaHOBNEHME BKAOYaNo B ceba TekcT MNocTtaHOBNEHUA, BbiHeCceHHOro 18 ¢deBpans
2002 r., n coaeprKano fonosHuUTeNbHble ab3aLlbl, B KOTOPbIX YKa3blBas0Ch CAeaytoLee:



"B xo4e 4ONOAHUTENIbHOM MPOBEPKM Dbl ONPOLIEH MCMNOAHAOWMA 06A3aHHOCTU 3aBeayoLWwero
TpaBMaTo/I0rMyeckMm otaeneHnem CeepanoBcKkoro paiioHa b.; (OH) NOACHMA, YTO Koraa Lo noctynaet
B TPAaBMaTo/IOrMyecKoe oTAenieHne B COCTOAHUN OMNbAHEHUSA, AeNaeTca 3anucb B XypHane perucrpauum
NPecTynAeHnn 0 TOM, YTO IMLLO HaXOAUTCA B COCTOSIHUM aNIKOrOJIbHOrO OnbAHeHMA. B gene (3assutens)
Takasa 3anucb He 6blna yYMHEHA; MO3TOMY OH He MOXET OXapaKTepu3oBaTb, B KaKOM COCTOAHWUU
HaxoAMNCA 3aABUTENb.

CoTpyAHUK MUAULMKW NATPYIbHOM cny*Kbbl CBEPANOBCKOTO PANOHHOIO OTAENA BHYTPEHHMX aen U.,
6yay4m onpoLLeHa B paMKax AONOJHUTENbHON NPOBEPKU, MOACHMAA, 4TO B AeKkabpe 2001 r. oHa ABAANach
ctaxkepom. 19 pekabpa 2001 r. oHa Haxogunacb B COCTaBe NATPYAA... COBMECTHO C COTPYAHMKaMMU
muanumm M. n . Mexay 9.30 u nonyaHem 6bin goctasneH (3aaButenb); (OH) Ben ceba HECOOTBETCTBEHHO
n 6bln ofeT HeonpATHO. My»KuMHa Bbll NOMeLLEH B Kamepy ANA agMUHUCTPATUBHO 3aZepPXKaHHbIX U B
CBA3N C ero nosegeHMem Obin cocTaBneH MNPOTOKOA 06 aAMWMHUCTPATUBHOM MpPaBOHApyLWEHUN B
CooTBeTCTBUK co cTaTbel 162 Koaekca PCOCP 06 agMMHUCTPATUBHbLIX NpaBoOHapyLweHuaX. (3asasuTtenb)
noanucan npotokon".

42. No xkanobe 3aAaBMTENA Ha YKJIOHEHWE OPraHOB MPOKYpaTypbl OT HaAeXKallel NPoBEepPKU ero
YTBEPKAEHUIN O KecToKom obpalieHnn 14 Hosbpa 2002 r. KpacHOSIPCKUM KpaeBol cyn, B KadecTse
nocneAHen MHCTaHUUKN ocTaBun 6e3 nsmeHeHui NocraHosneHue ot 20 ceHTA6pA 2002 r., yCTaHOBUB, YTO
3aMecTuTe/Ib NPOKYypOopa TWATebHO NPOBEPUN A0KA3aTEIbCTBA M CAe/1an NPaBU/IbHbIE BbIBOADI.

43. 30 saHBapAa 2003 r. nepBblii 3amMecTUTENb NPOKypopa KpacHOAPCKOro Kpaa OTMEHUN
MNocTtaHoseHne oT 20 ceHTAbPs 2002 r., yCTaHOBUB, YTO NPOBEPKa AB/IANACh HEMOJIHOW, @ MOCTAaHOBNEHME
- npexaeBpemeHHbiM. OH NOPY4Yn NPOBECTM HOBYIO MPOBEPKY, YKa3aB pAg, A4ENCTBUIN, KOTOpble chenyeT
COBEPLUNTb, BK/IOHYAA YCTAHOB/IEHME NINLL, KOTOPbIE MOV BUAETb 3a8BUTENSA B OTAENE MUAULNK. [epBbIi
3aMeCTUTE b TAKXKe OTMETUT pPAg NPOTUBOPEYUMNIN B MOKA3aHUAX COTPYAHMKOB MUAMLMMK, B YACTHOCTM
OTHOCUTE/IbHO BPEMEHW 334epPKaHUA, COCTOAHUA ONbAHEHUA 3aABUTENA U OTCYTCTBUA YAOCTOBEPEHUA
JINYHOCTK.

44. 18 mapta 2003 r. 3amecTutenb CBEpPAIOBCKOTO PAMOHHOIO MPOKYpPOpa OTKAOHWA Kanoby
3aABUTENN Ha YKeCToKoe obpalleHMe Kak ABHO HEODOCHOBaHHYI. B NoCTaHOBNEHUW BOCMPOM3BOAMICS
TEKCT Npeaplaywmx AByX MNOCTAHOBAEHUI 06 OTKase B BO3OYXKAEHWW YrosOBHOIO Aena NpoTuB
COTPYLHMKOB MUANLMU. Kpome TOro, 3amectutesnb MPOKypopa COCNANCA Ha MOKa3aHWA COTPYAHMKOB
Mmuanummn M., . u U., nonyyveHHble BO BPpeMS AONOJIHUTENbHOM NPOBEPKM. B cBA3U € AaBHOCTbIO COObLITUIA
TPU COTPYAHWMKA MWIMLUM HE MOIAM TOYHO YKas3aTb BPemMA, B KOTOPOE OHW 3afeprKanun 3asaBuTeNA.
3amecTuUTeNb MPOKYpPOpa TaKMKe MNoAYEpPKHYs, 4TOo 06pasubl MNOYEPKOB COTPYAHMKOB MUAULMMK He
NO3BOJIM/IN SKCNEPTY MPUNTU K MCHEPMbIBALOLLEMY BbIBOAY OTHOCUTE/IbHO TOFO, KEM BbINOJIHEHA MOANUCH
Ha NPOTOKO/E 3a4epKaHNA 3aaBUTeNA. B nocnegHem ab3aLe NOCTaHOBNEHMA YKa3blBaNoCh CneayioLLee:

"Taknm 06pa3om, NPOBEPKOI He YCTAHOB/EHbI NMPU3HAKU COCTaBa MPECTYNNEHUA... B AeNCTBUAX
(cotpyaHukos muanumn 4., M. n W.). 3ageprkaHue (3aasutens) u ero opopmaeHve B (MecTHoOm otaene
MWUAMLMK)  BblAM  NPOW3BEAEHbl B  COOTBETCTBMM C  aAMMHWUCTPATUBHBLIM  3aKOHOLATE/IbCTBOM,
[AeCTBOBaBWMM B NEpuos, OTHOCALLMIACA K 0BCTOATENbCTBAM AeN1a; B OTHOWEHMMU (3assuTens) bbin
COCTaB/ieH NPOTOKOA 06 agMWHWUCTPATMBHOM MpPABOHAPYLIEHMW; OH o6KasnoBan ero B NOPAAKeE,
npeaycMmoTpeHHOM 3akoHoMm. 19 gekabpsa 2001 r. (3aaBuTenb) 6bi1 NPM3HAH BUHOBHBIM B COBEPLLEHWUN
(aAMUHUCTPATUBHOIO NpaBoOHapyLeHus) n emy 6bi10 06bABAEHO NpeaynpexkaeHne. Ansa Toro 4yTobbl
aevicteua obpasoBanu CocTaB NPeCTynaeHusa, NpefycMOTPEHHOro cTaTbeit 286 Yro/fioBHOrO Kojekca
Poccuiickoli denepaumn, OOMKHOCTHOE NWLO AONKHO COBEPLUTb AENCTBUA, KOTOopble Npu Atobbix
06CTOATENBCTBAX HUKTO HE MOXKET coBepLlaTb. B cooTBeTcTBMM co cTaTbamu 10 (1) 11 3aKoHa 0 MUANUMK
COTPYOHUKN MUAUMLMW AOJIKHbI NpecekaTb W NpefoTBpallaTb COBEPLUEHME AAMUHUCTPATUBHOTO
npaBoHapyweHus, (4ONXKHbI) MPOBEPATb YAOCTOBEPEHWUS JIMYHOCTU, €CIU MMEKTCS OCHOBaHUA
noAo03peBaTb COBEPLUEHME aAMMHUCTPATMBHbIX NPABOHAPYLLEHWUN, (A40/1XKHbI) OCYLLECTBAATL 0ObICKM AnL,
N UX NIUYHOTO MMYLLECTBA; U ([0/KHbI) OCYLLECTBAATb aAMUHUCTPATUBHOE 3aZep’KaHWe U COCTaBAATb
NPOTOKO/bl 06 aAMMHUCTPATUBHBIX AencTBuAX. CornacHo 3akoHoaaTenbcTBY Poccuiickoit depepauuu,
COTPYAHUKN NaTPY/AbHOM CAYyXKObl MWAWUMMK, NATPYAbHble MNoApasAeneHuAa [O0MXHbl obecneymBaTb



0bLwecTBeHHy 6€30MacHOCTb M NOALEPKMBATb OBLLLECTBEHHDBIN NOPAAOK Ha CBOMX MapLUPyTax, NocTax 1
npuneralowen K HUM TeppuTopun; (OHM) AO/KHbI NpeaynpexaaTb U npecekaTb agMUHUCTPATUBHbIE
npaBoHapyweHus... Bo Bpema nposepkn M. n [. Aanu NoKasaHWA, NOACHMB, YTO OHW NPOBEPUIU
OOKYMEHTbI (3aABUTENS), NOCKONbKY (3aaBMTeNb) NOA03PEBasCA B COBEPLIEHUMM aAMWHUCTPATUBHOIO
npaBoHapyLweHua".

45. 16 ceHTAabpa 2003 r. KpacHOAPCKMIA KpaeBoi cyq B nocnegHen MHCTaHUMM OTKIOHWUA Kanoby
3aasutena Ha lMoctaHoBaeHme oT 18 mapta 2003 r., 3aKAHOYMB, YTO BbIBOAbI 3amMeCcTUTeNA NPOKypopa
ABAAOTCA NPABUIbHBIMM.

3. PazbupatenbcTBo NPOTMB AOJIMKHOCTHbIX
1L, NPOKypaTypbl KpacHOAPCKOro Kpas

46. 18 deBpana 2002 r. 3aABMTENb KANOBANCA B CyA, YTO AOJ/IKHOCTHblE /AMLA NPOKYPaTypbl
KpacHoApPCKOro Kpas He pPaccMOTPesNn ero *Kanobbl Hagneralmm obpasom, a TaKKe nepexsaTuin ero
»anobbl NeHepanbHOMy Npokypopy Poccuiickon ®Pepepaunn. 17 anpens 2002 r. KpacHOAPCKUin Kpaesow
cyn, octaBus 6e3 paccmMOTpeHMa ero Kanoby, NOCKO/bKy 3asBuTesiem He Obianm  cobntogeHsbl
npoueccyanbHble TpebOBaHMA K TAaKUM Kanobam.

4. NcK 0 BO3melLeHUM Bpeaa

47. 3aasuTenb NpesbaBua UCK B CBEPA/IOBCKMI paioHHbIN cya K MuHucTepcTBy duHaHcoB Poccun,
MWHUCTEPCTBY BHYTPEHHUX A€/, LO/MKHOCTHbIM  AMUAM  NPOKypaTyp KpacHOAPCKOro Kpasa w
CBeppnoBCKOro pavoHa M CBepA/IOBCKOrO PalioOHHOTO OTAena BHYTPeHHUXx aen. OH Tpebosan
BO3MeLLEeHMA Bpeda, NPUYUHEHHOro COTPYAHMKamMu muanumm 19 aekabpa 2001 r. B cBA3U C ero
3aJepKaHMEM, KECTOKMM obpalleHnem U 0BbICKOM U NoAAEeNKOW afMUHUCTPATUBHBIX NMPOTOKO/I0B B
OTHOLLEHWUM ero.

48. 26 pekabps 2003 r. CBepa/10BCKUN PaiiOHHbIM CyA, OTKJAOHWA UCK 3a8BUTENS, COC/IAaBLUUCD Ha
MocTtaHoBAeHMe 3amecTuTena npokypopa oT 18 mapta 2003 r. n ctatbm 151, 1064 n 1070 MNpaxkgaHCKoro
KogeKkca Poccuiickoii deaepaumm. B MOTUBMPOBOYHOM YaCTU pPeLIEHUA PaloOHHOrO CyAa YKasblBasocb
cnepytoulee:

"MpUHMUMaA BO BHMMaHMWE YCTaHOB/IEHHble OBCTOATENIbCTBA M YUMTLIBAA YNOMAHYTble NPaBoOBble
HOPMbI, CyA, HE YCMaTPMBAET OCHOBAHMI ANA YA0BAETBOPEHNA UCKOBbLIX Tpe60OBaHMIA, KOTOpble ABAAIOTCA
Heob0CHOBaHHbIMU; (3aABUTENb) HE NPeACTaBUA CyAy A0KA3aTe/NbCTB, CBUAETE/NbCTBYIOWMX O TOM, YTO OH
npetepnen Bpeg B pesynbTaTe HE3aKOHHbIX OEWCTBUIA CO CTOPOHbI COTPYAHWMKOB MUAULMU U
NpoKypaTypbl. B To e Bpemsa 3aKOHHOCTb AEWCTBMIA COTPYAHMKOB MWAMLMU M NPOKYpaTypsbl...
HeOAHOKPaTHO TLLATENbHO NpoBepAnach U 6bina noaTeep:kaeHa PeweHnem CBepa/ioBCKOro paioHHOMO
cyaa r. KpacHospcka ot 17 utona 2003 r., octaBneHHOro 6e3 nsmeHeHua KpacHOAPCKMM Kpaesbim Cya0M
16 ceHTAb6pa 2003 r.

YTBepKaeHus (3asBuTeNa) o Tom, YTo OH NpeTepnen MopasibHblili Bpes B pe3y/bTaTe He3aKOHHbIX
OEeWCTBUI CO CTOPOHbI COTPYAHUKOB MUIMLIMM U OPraHOB NPOKYpaTypbl, ABHO HEOBOCHOBAHHbI B CBA3M C
obcToATeNbCTBAMM, KOTOPbIE (CYA MPUHAN BO BHUMAHWE) NPU OTKIOHEHMM MCKa".

[l. MpMMmeHMMOe HauMOHaNbHOE 3aKOHOA4ATE/IbCTBO

A. YronoBHO-NpaBoOBble CPEACTBA MPABOBOW 3aLLMTbI
NPOTWUB HE3AKOHHbIX AENCTBMIA AONKHOCTHbIX KL,
PaccnepoBaHue NpecTynieHni

49. NyHKT "e" yactn 2 ctatbm 117 YronosHoro kogekca Poccuiickoit Peagepaumm npeaycmaTpmBaerT,

YTO UCTA3AHNA HAKa3blBAOTCA NNLLIEHUNEM CBO6OLI,I:I cpokom o cemu net. CornacHo nyHKtam "a" n "B



yactm 3 ctatbm 286 npesbilieHne JONKHOCTHbIX NOJIHOMOYMI C NMPUMEHEHUNEM HACUTNUA NN NOBJIEKLLEE
TAXKWE NOCNeacCTBMA HAaKa3blBAETCA TUWLEHNEM CBOGO,EI,bI Ha CPOK A0 10 ner.

50. YronoBHo-NpoueccyasnbHblit KogeKke Poccuiickon deagepauum (gencreyowmin c 1 utona 2002 r.,
YMK) ycTaHaBAMBaET, YTO Yro/I0BHOE Ae/10 MOXKET ObITb BO3OYKAEHO CNef0BaTENEM UM MPOKYPOPOM NO
33ABAEHMIO INLLA UM NO COBCTBEHHOM MHULMATMBE NPU HANMUYUKN A0CTAaTOYHbIX OCHOBaHMIA NONAraTh, YTo
coBepuleHo npectynaeHue (ctatbm 146 1 147). NMpoKypop ocyLecTBASET 06NN HAA30p 33 UCNOSTHEHUEM
3aKOHOB OpraHamu npeggBapuTenbHoro cneacteus (ctatba 37). OH BnpaBe fgaBaTb YyKasaHua O
NpPon3BOACTBE OTAE/NbHbIX CNeACTBEHHbIX AeNCTBUI, NepesaBaTh 410 OT O4HOMO Ce40BaTeNs APYTOMY,
[aBaTb YKasaHMA O NPOW3BOACTBE AOMNONHUTENBHOIO pacciefoBaHUsA. B oTcyTcTBME OCHOBAHWMI K
BO3OYKAEHWNIO YTONIOBHOIO Aefa NPOKYypop MAWN CnefoBaTelb OTKAa3blBAOT B BO3OYXKAEHMM YTONOBHOMO
Aena MOTUBMPOBAHHbLIM MOCTAHOBNEHMEM, O YeM YBEAOMAANIOCh 3auHTepecoBaHHoe nuuo. OTKas B
BO3OYXK/AEHWM YrO/IOBHOIO Aena MOXeT ObiTb 06)KafoBaH Hagnexalemy NpoKypopy Uan B cya obuiei
IOPUCOMKLMM B MOpsAKe, npeaycmoTpeHHom ctatbert 125 YMK (ctatba 148). Cratba 125 VYIIK
npeaycmaTpmBaeT, YTO MOCTAaHOB/AEHMA CAeAOBaTeNA M MPOKYpPOpa, KOTopble CNOCOOHbI MPUYMHUTL
ywepb KOHCTUTYLUMOHHbIM nNpaBam M cBoboAam Y4aCTHMKOB YrosIOBHOFO CyAonpousBoactsa vbo
3aTPYAHUTb AOCTYN rpa*kAaH K NpaBocyamto, MoryT 6biTb 06Kas0BaHbI B Cyae.

B. parkAaHCKO-NpaBoOBble CpeacTBa NPaBOBOM 3aLLMTbI
OT HE3aKOHHbIX AeNCTBUI AONKHOCTHbBIX UL,

51. CooTBeTCTBYIOWME NONOKEHUSA [ParkAaHCKOro Kogekca Poccuiickoit degepaumn (o1 30 HoA6psA
1994 r.) npeaycMaTpuBaloT CAeayoLLeE:

Cratba 150. HemaTtepuanbHble bnara

"1. Mu3Hb M 300pOBbE, AOCTOMHCTBO JIMYHOCTU, JIMYHAA HEMPUKOCHOBEHHOCTb, YecTb U fobpoe
nma, genosaa penyrtauma, HENPUKOCHOBEHHOCTb YyacTHOWM XKU3HU, TUYHAA U cemeliHaa Tal‘/JIHa, npaso
cBOHOAHOrO NepesBUKeHWs, BbiIbopa mecTa NpebbiBaHMA U KUTENbCTBA, MPABO HA MM, MPABO aBTOPCTBA,
WHble JINYHblE HEUMMYLLECTBEHHble MpaBa WM ApyrMe HemaTepuanbHble 6nara, NpuHag/iexalime
rpa*kaaHUHY OT POXKAEHUS UKW B CUAY 3aKOHA, HEOTYYXKAaeMbl U Henepeaasaembl MHbIM cnocobom..."

Cratba 151. KomneHcauma mopanbHOro speaa

"ECAK TpakAaHWHY NPUYMHEH MOpaibHblii Bpes (GU3MYecKMe WAM HPaABCTBEHHblE CTPagaHus)
OEeNCTBMAMM, HapyWwaloWwMMM €ero /IMYHble HEMMYLLECTBEHHble npaBa /Mb60 NoCAraloWMMK Ha
npuvHaanexKalme rparkaaHuHy gpyrue HemaTepuabHble 61ara... Cy MOXKET BO3/I0OXKWUTb Ha HapyLLIUTeNs
06A3aHHOCTb AEHEKHOW KOMMNEHCAUUM yKasaHHoro Bpeaa..."

52. NyHKT 1 ctaTbM 1064 MparkaaHCKoro Kogekca Poccuiickon Pegepaumm npegycmaTpuBaeT, uto
Bpea, NPUYNHEHHDIN IMYHOCTM MW UMYLLECTBY FPaXKAAHUHA, NOANEKMUT BO3SMELLEHWNIO B NOJIHOM 06beme
NMLoMm, NpuunHUBLWNM Bpes. CornacHo ctatbe 1069 rocyapcTBeHHbIM opraH AMbo AOMKHOCTHOE ANLO
3TOr0 OpraHa, He3aKOHHbIMM AEeUCTBUAMM (6e3LeiicTBMEM) KOTOPOro MPUYMHEH Bpes, rParkKAaHuHY,
0653aH BO3MecTUTb ero. Bpes, Bo3melL,aeTca 3a CYET COOTBETCTBEHHO Ka3Hbl Poccuiickoit Pepepaumm nnu
KasHbl cybbekTa Poccuitckoin deapepaumm. Ctatom 1099 - 1101 MNpakgaHCKOro Kogekca npeaycmaTpmBatoT
KOMNeHcaLumo mopasbHoro Bpeaa. CtateA 1099, B 4aCTHOCTM, YKa3bIBAET, YTO KOMMNEHCALMA MOPAIbHOTO
BpeZa OCyLLEeCTBAAETCA HE3AaBUCMMO OT NOAJIEXKALLETO BOSMELLEHNIO MMYLLLECTBEHHOTO Bpeaa.

MPABO
I. Mpeanonaraemoe HapyweHue ctaton 13 KoHBeHUMHK
53. 3aaBuTeNb CO CCbINKOM Ha cTaTbio 13 KOHBEHL MM YKa3blBas, YTO OTKA3 HaLMOHANbHbIX CYA0B B

MNPUCY>KAEHUM eMy A0CTaTOYHOM KOMMNEeHcauuu 3a Bpef, MPUUMHEHHBIN COTPYAHUKOM MUANLMK H.,
awnn ero 3¢deKTUBHOrO cpeacTBa NPaBoOBOM 3alUUTbl B OTHOLUEHWW ero »anobbl Ha KecToKoe



obpalteHme. Ctatba 13 npeaycmaTpmBaeT cnegytolee:

"KarKablit, Ubk NpaBa M cBO6OAbI, NPU3HAHHbIE B HAacToAL e KOHBEHLMM, HapyLLEHbl, UMeeT NpPaBo
Ha 3¢ ¢deKTUBHOE CPeACTBO NPaBOBOM 3aLUMTLI B TOCYAaPCTBEHHOM OpraHe, Aaxe ec/iv 3TO HapylweHue
6bI10 COBEPLUEHO ML@AMM, AEeNCTBOBABWMMMN B 0PULMANbHOM KadecTse'".

A. [loBoapl CTOPOH

54. Bnact Poccuitickon deaepaumnm yTBEpKAain, YTO NPaBo 3asBUTENA, rapaHTUPOBaHHOE CTaTbel
13 KoHBeHUMK, 6b110 MONHOCTBIO COBNOAEHO, NOCKO/bKY COTPYAHUK MUANUMK H., NPOHUKLINIK B AOM
3aABMTENA M NOOMBLUMIA €ro 1 ero Aoub, bbls1 OCYXKAEH U NPUIOBOPEH K nLeHnto cBoboabl. Kpome Toro,
3aABMTE/NI0 M ero goyepu Oblia npucyxaeHa KomneHcauma B 25000 pybnei. Bnactn Poccuinckom
depepaunmn noayvepKMBanM, UYTO WCK 3aABUTENS O BO3MELLEHMM Bpeda, NpeabsBAEHHbIA K
rocyAapCTBEHHbIM OpraHam, BKAtoYaa EmMenbAHOBCKMA PaliOHHbLIN OTAEN BHYTPEHHUX AN, B KOTOPOM
paboTan coTpyaHUK H., He umen NpaBoBbIX OCHOBAHWM, MOCKO/IbKY "ABOMHOE BO3MELLEHME MOPa/IbHOTO
Bpeaa, NPUYMHEHHOTO TEMU e AEUCTBUAMM 3aMHTEPECOBAHHOTO /LA, HEBO3MOMKHO".

55. 3anABuTeNb [OKasblBan, 4YTO, €CAW HauMOHaNbHble cyAbl NPUCYAMAN HEe[OoCTaTOYHYHO
KOMMNeHcauuio  Bpeda, MNPUYMHEHHOTO  HE3aKOHHbIMW  AEeNCTBUMAMWM  [AO/BKHOCTHOTO  /vua
rocyAapCTBEHHOro OpraHa, M Koraa Takas KoMneHcauma AaKe He BbiniadveHa, rocy4apcTBo A0NKHO HeCTH
cybcMamapHylo OTBETCTBEHHOCTb M BbIMNATUTb KOMMEHcauMio Bpeaa, NPUYMHEHHOTO AeWCTBUAMM ero
npeacrasuTens. OQHaKo B ero gene HauMoHa/bHble CyAbl HE3aKOHHO OTKa3a/IMCb Y4MTbIBaTb 0CObble
06CTOATENLCTBA: HEAOCTAaTOYHOCTb KOMMEHCAUMW, HEBO3MOMKHOCTb €€ MNOJIyYeHUa U 06s3aHHOCTb
rocyaapcrea obecneuynTb 3GPEKTUBHYIO 3aLLMTY NpPaB U YCTPAHUTb HapyleHUs 3TUX npas, 0Co6eHHOo
KOr4a OHM HapylleHbl NpeacTaBuTeIAMM rocy4apcTea.

B. MHeHue EBponelickoro cyaa
1. NpremnemocTb *anobbl

56. [lo paccmoTpeHua npuv HeobxoaMMOCTM BOMpoca O TOM, pacrnofaran au 3asaBuTesb
3 PeKTMBHbIM CPeACTBOM MPaBOBOM 3alMTbl A1A 06KaNoBaHUA KeCcToKoro obpalleHna, KoTopoe OH
npetepnen oT muamumm 24 anpensa 2000 r., EBponeicknin cya, AONKEH OLEHUTb, MPUMEHUMA /iU CTaTbA
13 KoHBeHuuu, Npu Tom 4yTo EBpOneickomy cyay He npegnaraiocb paccMaTpuBaTb HapylleHWe npas
3aABUTeNA, rapaHTMPOBaHHbIX cTaTben 3 KoHBeHUMN.

57. B 31Ol cBA3M EBpONencKuii cya HanomMMHaEeT BbiBOA, cAenaHHbIi um B gene "Knacc u gpyrue
npotme Frepmanumn" (Klass and Others v. Germany) (MocTtaHoBNeHMe OT 6 ceHTAbpA 1978 1., § 63 - 64, Series
A, N 28), rae yKasbiBanochb:

"...CtatbA 13 KoHBeHLMM ycTaHaBAMBaET, 4YTo Ntoboe Anuo, YbM Npasa M cBoboabl, NPU3HAHHbIE B
HacToAwen KoHBEeHLMM, HapyleHbl, MMeeT npaBo Ha 3ddeKTMBHOE CpeacTBO MPABOBOM 3alLMTbl B
rocyapCTBEHHOM OpraHe, Aaxe ec/M 3TO HapyleHue bbl10 COBEPLIEHO ANLAMU, AEACTBOBABLLMMU B
odunLManbHOM KavecTge. ITO NON0XKeEHMUe, NoOHMMaeMoe 6yKBasnbHO, NO-BUAMMOMY, YKa3blBaeT, YTO ULLO
MMeeT NpPaBo Ha CPeACTBO NPABOBOM 3alMTbl Ha YPOBHE CTPaHbl, TONbKO ecan "HapylweHune" umeno
MmecTto. O4HAKO NNLO HEe MOXKET YCTaHOBWUTbL "HapylweHue" B rocyapcTBEHHOM OpraHe, MOKa OHO He
NoAacT COOTBETCTBYHOLLYHO *Kanoby B 3TOT opraH. COOTBETCTBEHHO... paKTUYecKoe HapyLweHne KoHBeHL MK
He MoKeT 6blTb NpeaBapuUTeNbHbIM YCI0BUMEM A1A NpUMeHeHUA cTaTbu 13 KoHBeHumu. Mo MHeHUto
EBponeiickoro cyaa, ctatbha 13 KoHBeHuuu TpebyeT Toro, 4tobbl ML, cuMTatollee ceba npeTepnesLLMMm
ywepb B CBA3M C MepPOM, NPeANO/IOXKUTENIbHO Hapylalowei KOHBEHLMIO, UMeNo CPeacTBO NPaBOBOM
3aWMTbl B HAUMOHA/ZIbHOM OpraHe B LEeNAX paspelleHus ero TpeboBaHWAa M MNpu HeobxoaumocTu -
nosyyeHua Bo3melleHusa. CneposaTenbHo, ctatbd 13 KOHBEHUMM [O/MKHA TOJIKOBATbCA — Kak
rapaHTMpyrowan "addpekTMBHOE CpeacTBO NPABOBOM 3aLMTbl B FOCYAapCTBEHHOM opraHe" ntobomy, KTo
YTBEPXKAAET, YTO ero npasa u ceoboabl, MPM3HAHHbIE B HAacToAWen KOHBEHLMN, HapyLieHbl".



58. B panbHeiwem EBponelicknin cyn npeobpasoBan cBolk BbiBOg4 No geny Knacca
(ynommHaBLEMYCA BblLE) B MOHATUE O TOM, YTO ML, BbICKa3biBatowee "aoKasyemoe yTBepxKaeHme" o
TOM, YTO OHO AB/AETCA KEPTBOM HapylleHWA Npasa, BOMNOLWEHHOrO B KOHBEHUMMU, AONKHO UMETb
BO3MOXHOCTb NpMberHyTb K cpeACcTBY NPaBoOBOM 3aWMTbl (CM., Hanpumep, MocTaHoBAeHKe EBponelickoro
cyaa ot 25 mapta 1983 r. no geny "Cunsep un gpyrne npotns CoeanHeHHoro Koponescrea" (Silver and
Others v. United Kingdom), § 113, Series A, N 61). C Tex nop ctatba 13 KoHBeHUMM nocnenoBatesibHO
ToNKoBanacb EBponeickMm cyaom Kak Tpebylollas HanuumMa B HaUMOHa/bHOM 3aKoHOAaTeNbCTBe
cpefcTBa NPaBOBOM 3alMTbl TO/IbKO B OTHOLIEHMM TEX YTBEP}KAEHUIA, KOTOPble MOryT pacCMaTPUBaTbLCA
Kak "pokasyemble" B noHMMaHUK KoHBeHuuK (cm. MNMocTtaHoBneHue bonbwoi Manatel no geny "XaTToH U
apyrve npotme CoeguHeHHoro Koposnesctsa" (Hatton and Others v. United Kingdom), »kanoba N
36022/97, § 137, ECHR 2003-VIll).

59. Obpauanch K obcTtoATeNbCTBAM HacToALWero aena, EBponemckmMin cys oTMeYaeT, YTO CTOPOHbI
He ocnapuBanu, 4to 24 anpens 2000 r. 3aaBMUTENb NOABEPrcA 06paLLeHNIO, MPOTUBOPEYALLEMY CTaTbe 3
KoHBeHuuK. HaunoHanbHble opraHbl MPOBEAN YrOI0OBHOE pacc/ieioBaHMe Xanob 3aaBUTeNs U NPU3HAAU
6bIBLIErO COTPYAHUKA MWAUUMM H. BMHOBHbIM B TMNPEBbLIWEHUM OOKHOCTHLIX MOJHOMOYMI MpK
OTArYaoLWMX BUHY 0BCTOATENLCTBAX U B HE3aKOHHOM NPOHUKHOBEHWUW B XKUNLLE 3asiBUTENA M HAaNaAeHUM
Ha Hero 1 ero A04b, NPUYNHUBLLEM CEPbE3HbIE TPaBMbl (CM. § 19 HacTosAwero MocTaHoBneHMA). ToT dakT,
YTO YTBEPKAEHMA 3aABUTENA O KECTOKOM 0OpPaLLEHMM B KOHEYHOM CYETE OKasasiMcb 060CHOBAHHbLIMY,
Aenaert ero x)anoby "gokasyemoin" gns yenen ctatb 13 KoHBeHumm (cm. NoctaHoBneHMe EBponeiickoro
cyaa ot 19 despana 1998 r. no geny "Kas npotme Typumn" (Kaya v. Turkey), § 107, Reports of Judgments
and Decisions 1998-1, u MocTaHoBneHne EBponelickoro cyaa oT 15 Hosabpa 1996 r. no geny "Yaxan npotms
CoeaunHeHHoro Koponesctea" (Chahal v. United Kingdom), § 147, Reports 1996-V).

60. EBponenckuit cya, OAHaKO, YYUTbIBAET, YTO Yro/I0BHOE pacciefoBaHUe YTBEpP:KAEHUN
3aABUTE/S O KECTOKOM 0bpalleHnn ¢ HUM, be3oTnaratesibHoCTb U 3GPEKTUBHOCTb KOTOPOTO 3anaBUTESb
He OCMapuBaeT, NMOBNEKI0 OCYXKAEHNE N HaKa3aHMe NPeCcTyNHMKa. B TO e BpemaA Co CCbIJIKOW Ha CTaTbto
13 KoHBeHLMN 3aBUTENb YTBEPKAAN, YTO OH HE CMOT NONYYUTb AOCTAaTOYHON KOMMNEHCALMK 33 Bpes, OT
YKEeCTOKoro obpalleHuma, NPUYNHEHHOTO NpeacTaBUTEIEM FOCY4apCTBa. B 3Tom OTHOWeHMM EBponenckuii
CyZ, HaNOMMHAET, YTO XapaKTep NpaBa, rApaHTUPOBAHHOIO cTaTbei 3 KOHBEHL MM, ABAAIOLLMINCA OAHUM U3
Ba)KHEMLWMX B cucteme KOHBEHLMU, COAEPKUT CNeACTBUS O/1A XapaKTepa CpeacTB NPaBOBOM 3aLUmThI,
KOTOpble A0NXKHbI ObITb rapaHTMPOBAHbI 3aABUTENID. B YacTHOCTM, EBpONEncKuiA cys y»ke HeO4HOKPATHO
yKa3blBan, YTo, ecnu 3aABUTE/Ib BbIABMHYN AOKA3yeMyto Kanoby O KeCTOKOM 06paLlLeHuUM CO CTOPOHbI
npeacraBuTeniell rocy4apcTea, NoHsaTUeE addeKTUBHOMO CpeacTBa NPaBOBOM 3aWMTbl A1 Lenei ctaTbn 13
KOHBEHUMM BKAOYaeT Npu HeobXoAMMOCTM BbINAATy KOMMEHcauuu; Kpome TOoro, TwaTtenbHoe MU
adpdeKTMBHOE pacciefoBaHMe, cnocobHoe MoB/eYb YCTAaHOBAEHWE W HaKasaHWe BUMHOBHbLIX (CM.
MoctaHoBneHMe EBponelickoro cyaa ot 18 aekabpa 1996 r. no geny "Akcoit npotms Typuun" (Aksoy v.
Turkey), § 98, Reports 1996-VI, n NoctaHoBneHne EBponelickoro cyaa ot 25 ceHTabpsa 1997 r. no aeny
"AiigpiH npotus Typuuu" ({Aydin} <*> v. Turkey), § 103, Reports 1997-VI). C yyeTom 3TUX yCN0OBWiA
TpeboBaHuA cTaTbm 13 KoHBeHUMM aBAAIOTCA Hoslee WMPOKUMUK, YeM MpoLeccyanbHoe 065A3aTeNbCTBO
rocyapcrBa-y4acTHMKa O npoBegeHun 3PPeKTUBHOrO pacc/iefoBaHWUs, BbITEKAlOLLEE W3 CTaTbM 3
KoHBeHuuu (cm. MocTaHoBneHMe EBponeinckoro cyaa ot 28 uiona 1998 r. no aeny "dpru npotuns Typummn"
(Ergi v. Turkey), § 98, Reports 1998-IV, 1, c HEOBXOANMMbBIMMU U3IMEHEHUAMM, YNOMMHABLUEECA Bbllle
MoctaHoBneHuMe EBponelickoro cyaa no aeny "Kaa npotus Typuun", § 107).

<*> 3necb M fanee No TEKCTY C/IOBA HA HaUMOHa/NbHOM fA3blKe HabpaHbl TATUHCKMM LWPUGTOM U
BblAeNeHbl PUTYPHBIMU CKOBKaMMU.

61. CoOTBETCTBEHHO, HEOOXOAMMO YAOCTOBEPUTLCA B TOM, YTO, MTOMMUMO U3B/IEYEHUS MPEUMYLLECTB
13 apdeKTMBHOro U 6e3oTnaraTeslbHOro pacc/ief0BaHNA ero Kanob Ha HapylleHne cTaTbM 3 KOHBEHLMM,
3anABMTE/b TaKXKe pacnonaran "adpPpekTMBHbIM CPeaCcTBOM NPaBOBOM 3aLLMTbI B rOCy4apCTBEHHOM opraHe"
B 3HaYeHun ctatbu 13 KoHBeHUMKN. EBpONENCKUI cya, COOTBETCTBEHHO, HAXO4MT, YTO HacTOALWAs Kanoba



He sBNseTcA ABHO HeObOOCHOBAaHHOW B 3HauyeHWMM NyHKTa 3 cTatb 35 KOHBEHLMM, He ABAAETCH
Henpuemnemoin no Kakum-nmbo ApyrMm ocHoBaHMAM. CnepoBaTenbHO, Kanoba [o/mKHA 6biTb
ob6bABNEHA NpUEeMAEMOIA.

2. Cyw,ecTBo *Kanobbl

62. EBpoOnencKuii cya HanommHaeT, YTo cTaTbs 13 KoHBEHLMM rapaHTUpPYeT AOCTYMHOCTb Ha YPOBHE
CTpaHbl CPeACTBA NPABOBOM 3alLMTbI, HANPABJAEHHOIO Ha obecneveHne NpesyCMOTPeEHHbIX KoHBeHLMEN
npas 1 cBobos, B Kakow Bbl popmMe OHU HU ObINN 3aKpeneHbl B HaLMOHaAbHOM npasonopsaake. CtaTbA
13 KoHBeHUMM TpedbyeT HanMuMAa Ha HaUMOHA/NIbHOM YPOBHE CpeAcTBa MNpPaBOBOM  3aLLUTHI,
obecneynBaloEro PacCMOTPEHME KOMMETEHTHbIM OPraHOM CTPaHbl CyLWeCcTBAa COOTBETCTBYIOLLEN
anobbl Ha HapyweHue KoHBEHUMM M NpeaocTaBleHME COOTBETCTBYHOLLEFO BO3MELLEHWUA, XOTA
rocyAapcTBa-y4aCTHMKU HageneHbl onpeaeneHHol cBobogon ycMoTpeHusa npu onpeaeneHnmn cnocoba
peannsaunmn 06sa3aTesIbCcT, NPeAyCMOTPEHHbIX HA3BaHHOM cTaTbel. EBponeickuii cya yKe yKkasbiBasi, YTo
obbem o0b6nasaTenbct8 No cratbe 13 KOHBEHUMM pasnMyeH B 3aBMCMMOCTM OT XapakTepa Kanobbl
3aaBUTENA B COOTBETCTBMM C KoHBeHuuMeil. Tem He MeHee CpeacTBO MPaBOBOM  3alUMTbI,
npeaycmoTpeHHoe ctatben 13 KoHBeHUMK, A0KHO ObiTh "3ddEeKTUBHBIM" KaK MPaKTUYECKU, TaK U Ha
3aKOHOAATEe/IbHOM YPOBHE, B YaCTHOCTU €ro peannsaummn He AOSXKHbl HEOOOCHOBAHHO MPENATCTBOBATb
nenctems  uMamM  besgeiicteuMe  BnacTed  rocydapcTBa-OTBETYMKa (CM.  yNOMUHaBLUeecA  Bbllle
MocTtaHoBneHMe EBponeickoro cyga no geny "Akcoit npotms Typuuu", § 95; n lNocrtaHoBNeHue
EBponeickoro cyga oT 28 Hoabpa 1997 r. no geny "MeHTew un apyrue npotus Typuuun" ({Mentes} and
Others v. Turkey), § 89, Reports 1997-VIIl). EBponelickni1 cya TaKKe NonaraeT, YTo, eC/IM CTaBUTCA BOMPOC
0 LOKa3yeMOM HapyLeHUN OAHOTO UM HECKOIbKUX NpPaB, NpesyCMOTpeHHbIx KOHBeHLMEN, ANnA XKepTBbl
O0/IKeH ObITb LOCTYNEH MEXaHM3M YCTAHOB/IEHUS OTBETCTBEHHOCTU rOCYAAaPCTBEHHbIX A0KHOCTHBIX UL
WX OpraHoB 3a 3TO HapyweHue (cm. MNocTtaHoBneHMe Bonbwoit Manatel no geny "T.P. u K.M. npoTtus
CoeauHeHHoro Koponesctea" (T.P. and K.M. v. United Kingdom), sxano6a N 28945/95, § 107, ECHR 2001-
V (13BneveHunsn)). Kpome Toro, B Aene o HapyweHumu ctateit 2 U 3 KoHBEHUMN B YMC/Ie MeP BO3MELLLEHMUSA
OOJ/IKHbI ObITb NPeAyCMOTPEHbI KOMMEHCAUMW MaTepuanbHoro yuwepba M mopasnbHoro spesa (cm.
MoctaHoBneHMe Bonbwoii Manatel no geny "Z u gpyrue npotms CoeanHeHHoro Koponesctea" (Z and
Others v. United Kingdom), sxano6a N 29392/95, § 109, ECHR 2001-V).

63. Obpawanck K obcToATeNbCTBaM HacTosAwero aena, EBponenckuii cyg oTmedyaeT, M 3TO He
0CNapMBaNOCb CTOPOHaMM, YTO 3asiBUTENb MpPeTeprnen Cepbe3Hble TpaBMbl BCAeACTBME NOBeAEeHMA
coTpygHuKa munanumm H. OgHo nnwb apdeKTMBHOE paccnenoBaHue Kanob 3asaBUTENA HA KecToKoe
obpalLeHMe He MOr10 YyCTPaHUTb PUINYECKOro U NCUXONOTMYECKOro ylepba, BbI3BAHHOIO NPAMbIM U
CO3HATE/IbHbIM NOCAraTENbCTBOM HA JIMYHYIO HENPUKOCHOBEHHOCTb 3asiBUTENSA, U NOTOMY NPEeACTaBAAN0
TO/IbKO OZHY YacCTb rpynnbl Mep, HEOHXOANMbIX AN obecneyeHUs BO3MELLEHWS 33 *KeCTOKoe obpalleHme
CO CTOPOHbI NpeAcTaBuTens rocyaapctsa (cm. MoctaHosneHue EBponelickoro cyaa ot 24 uions 2008 r. no
aeny "Bnagumup PomaHoB npotus Poccuiickon deaepauun” (Vladimir Romanov v. Russia), »kanoba N
41461/02, § 79). 3asaBuTenb yTBEP)KAaa, 4YTO OH MbITa/NCA MOAYYUTb BO3MELLEHME 33 KECToKoe
obpalleHMe, KOTOpPoe OH MpeTepnes, C NMOMOLLbIO ABYX WCKOB O BO3melleHUW Bpeaa. OfHaKO OH
yKasblBan, YTO CPeACTBO NPABOBOM 3alMTbl He OblIO AOCTAaTOYHO 3PPEKTUBHbIM ANA TOro, 4TOObLI
oTBeYyaTb TpeboBaHMsAM cTaTb 13 KOHBEHUMW, MOCKOJIbKY OHO He NpeaocTaBWMIO afeKBaTHOro
BO3MeLLEeHMA. M3 BbiEN3NOKEHHOTO cnenyeT, 4To EBponenckuin cya, AOMKEH PacCMOTPETb BONPOC O
TOM, NPeACcTaBAseT n cynebHbli cnocob NoayyeHns KoOMMNeHcauumn Bpeaa, NPUYMHEHHOTO 3anABUTENIO,
adpdeKTMBHOE, afeKBaTHOe M AOCTYNHOEe CPencTBO MPaBOBOM 3almTbl, CNOCObHOEe yAO0BAETBOPATbL
TpeboBaHMAM cTaTbm 13 KoHBEHLUMN.

64. EBpOMEMCKWM cyn HANOMWHAET, 4YTO 3asBUTE/Nb MPeabaBUMA WMCK B XO4E YroJI0BHOIO
pasbupaTtenscTBa NPOTUB COTPYAHMKA muavumm H., Tpebya KomneHcauuu Bpena, NPUYMHEHHOTO
He3aKOHHbIM NoBegeHMeM nocaeaHero. HaumoHanbHble CyAbl YacTUYHO YA0BAETBOPUAN UCK, NPUCYAUB
3assutento 10000 pybneit B KayecTBe KOMMNEHCALMM MOPANbHOTO Bpesa, M yKasannm emy Ha npaso
npeabaBAEHUA OTAENbHOMO MCKa O KOMMEHCALMM B CBA3U C NPUYMHEHHbIMM emy TpaBMamu (cm. § 19
HacToawero MocTtaHoBneHus). PeweHne He 6bII0 UCMONHEHO M3-3a OTCYTCTBUA Yy H. Heobxogumbix



CpeacTs. BnocneacTBum 3asBUTENb NPEAbABUA UCK K PAAY TOCYAAPCTBEHHbIX OPraHoOB, BK/OYasn
EMenbsHOBCKMI pallOHHbIN OTAEN BHYTPEHHUX A, B KOTOpoM paboTan coTpyaHuK H., yTBepKaan, uto
CYMMa NPUCYKAEHHON KOMMNEHCALMN ABNANACL HEAAEKBATHON N GaKTMUECKM He Bbina emy BbiMaayeHa.
OH TaKxKe yTBepPKAaN, YTo Cyabl AONKHbI BO3/J10XKMUTb Ha rOCy4apCTBO OTBETCTBEHHOCTb M HAaKa3aTb ero 3a
BO3MYTUTE/IbHOE NMOBegeHMe ero NpeacTaBuTeNs, ¢ Tem Yytobbl NpeaoTBpPaTUTL byayLine npectynieHus,
1, TaKUM 06pa3om, MPUCYANTb EMY AOCTAaTOYHYIO KOMMEHCALMIO 33 MPUYMHEHHbIE TPaBMbl. 3 anpensa 2003
r. CBepANOBCKUIA PaOHHbIV CY4 OTKJAOHMA UCK, YKa3aB, YTO CUTyaLMsA, B KOTOPOW OKa3ascs 3aABUTENb, He
OXBaTbIBAETCA MPABOBbIMM HOPMaMM, NNLWAKWMMKW TOCYAAPCTBO MMMYHWUTETa OT TpeboBaHMli O
BO3MELLEHMMN Bpeaa M YCTaHABAMBAIOWMMM YCNOBUS AN UCKOB U TpeboBaHUIA K rocyapcTBy B CBA3U C
BPeAOoM, MPUYMHEHHBIM HE3AKOHHbIMU AeNCTBUAMU UM Be3geicTBMEM ero OpraHoB U AONMKHOCTHbIX
nvu. Kpome Toro, palioHHbIV cyg, yCTaHOBWJI, YTO 3asBUTE/b Y¥Ke BOCMO/Ib30BasICA MPAaBOM Ha NoJlyyeHue
BO3MELLEHUSA, YCNELWHO NPeabsABMB UCK O BO3MELLEHUU Bpeaa K HernocpeacTBEHHOMY NMPUYUHUTENIO
Bpeaa, H. (cm. § 24 HacTosawero MoctaHoBneHus). 16 niona 2003 r. KpacHoapckuin <*> kpaesoli cya,
paccmoTpeB Kanoby 3asBuUTeNA, NOATBEPAUN MPABUIbHOCTb pelleHua paloHHOro cyza ob oTkase B
YO0BNETBOPEHUN UcKa. OQHAKO KpaeBoW cyhd, U3MEHM MOTMBMPOBOYHYIO YacTb PELUEHMSA PalioOHHOro
Cyda, OTKIOHMB [O0BOJ OTHOCUTE/NIbHO HEMNPUMEHMMOCTM MPaBOBbIX HOPM 06 OTBETCTBEHHOCTU
rocyapcrBa, HO NoageprKan BbiBOA, O TOM, YTO 3asiBUTE/Ib Y)Ke BOCNO/b30Ba/ICA NPaBOM Ha MoJiyyeHue
BO3MELLEHUSA, YCNELWHO NPeabABMB UCK O BO3MELLEHUU Bpeaa K HernocpeacTBEHHOMY MPUYUHUTENIO
Bpeaa (cm. § 25 HacToAlero MNoctaHoBAEHMUA).

<*>3pecb M B HEKOTOPbIX APYrMX MecTax OpurMHana olmnboUHo yKasaH KpacHogapckuii cya (npum.
nepesoayYmnKa).

65. EBpONENCcKUin cys, 0TMEYaeT, YTO POCCUMICKOE 3aKOHOLATENbCTBO, HECOMHEHHO, NPEeAOCTaBUIO
3aABUTE/IO BOSMOXKHOCTb BO3bYKAeHUA cynebHoro pasbuparesibCTBa 0 B3bICKAHWMM KOMNEHCALMK Bpeaa,
NPUYUHEHHOTO BC/IEACTBUE KECTOKOro 0bpalleHuns ¢ HUM. EBponeicKuii cya HanomMMHaeT, YTo 3aABUTE/b
BOCMO0/1b30Ba/ICA 3TON BO3MOKHOCTbIO, NMPeabABMB UCK K HEMOCPEACTBEHHOMY NPUYUHUTENIO Bpeaa (cm.
§ 19 HacToAwero MNocTaHOBMEHUA) U BNOCAEACTBAN NPEABABMUB UCK K Pa3/IMYHbIM FOCYAAPCTBEHHbIM
opraHam c TpeboBaHMEM O KOMMEHcCauMu Bpeaa, NMPUYMHEHHOTO KECTOKMM obpalieHuem (cm. § 23
HacTtoAwero [octaHoBNeHUs). HauuoHanbHble cyabl npucygunn emy 10000 pybneli B KauyecTse
KOMMEHCALMM MOpPasbHOro Bpeaa, KoTopas A0/KHa b6bina b6biTb B3bicKaHa ¢ H. HeynoBneTBopeHHOCTb
3aABUTE/NI CYMMOW BO3MELLLEHUS cama No cebe He CBUAETENbCTBYET O TOM, YTO UCK O BO3SMELLEHMM Bpeaa
He aBaanca apPpeKTMBHbIM CPeaCTBOM MPABOBOM 3alMTbl, YTO MOPOXKAANO0 Obl Takyto Kanoby. B aTol
cBasn EBponeiickuit cyg otmevaeT, uyto "addeKTMBHOCTL" "cpeacTBa NpaBoOBOWN 3alLUTbLI" B 3HAYEHUU
cTtaTbu 13 KOHBEHLMM He 3aBUCUT OT onpeaenieHHOCTM baaronpuaTHOro ucxoda gna sassutenn. OpraH,
YNOMMUHAEMbIN B 3TOM NOJIOXKEHUU, HE 06A3aTeNbHO A0/KEH BbITb CyAe6HbIM; HO, ECIN 3TO He TaK, ero
NONHOMOYMSA M NPeaoCTaBAfeMble UM FrapaHTUM UMEIOT 3HaYeHWe Npu onpeaeseHnn Toro, ABAAETCA n
CBA3aHHOE C HMM CPeACTBO NPaBOBOM 3alMTbl 3GPEKTUBHbIM. TaK:Ke, ecinM oTAe/bHOe CPeacTBO
NpPaBoBOM 3aWmMTbl camo no cebe He MNOAHOCTbIO yA0oBAeTBOPAET TpeboBaHUAM cTaTbi 13 KoHBeHUMH,
COBOKYMHOCTb CpeAcTB MPaBOBOM 3alMTbl, NPeAyCMOTPEHHbIX HALUMOHa/bHbIM 3aKOHOAATE/NIbCTBOM,
MOXeT UM yaoBneTsopATb (cm. MNMocTaHoBneHne EBponeickoro cyga no geny "YoHka npotue benbrum'
({Conka} v. Belgium), »xanoba N 51564/99, § 75, ECHR 2002-I).

66. B TO e Bpems EBponeiickuiA cy yunTbiBaeT A0OBOS 3aABUTENA O HEUCMOAHEHUW cyaebHOoro
pelleHmnsa B 4aCTM BbINAATbl KOMMeHcauuMu. B 3Tol cBA3KM cnesyeT OTMeTUTb, YTo TpeboBaHuA cTaTbm 13
KoHBeHUUKN nmetoT GopMy rapaHTUK, a He NPOCTOro 3aABNEHNA O HAMEPEHUAX UM NPAKTUYECKMX Mep.
Bcem cTtaTbAm KOHBEHLMM NPUCYLLM NOCNEACTBUA BEPXOBEHCTBA NPaBa, OAHOMO U3 OCHOBHbIX MPUHLUMMNOB
AeMoKpaTuyeckoro obuuectsa (cM. ynomuHaBsLieecs Bbiwe MocTaHoBneHWe EBponelickoro cyaa no geny
"YoHKa npotuB Benbrun", § 83). EBponemckuit cys HaANOMWHAET, YTO WCMOJIHMMOCTb pPeLleHWni
NPUHAANENKUT K uncny TpeboBaHuii ctaTe 13 KoHBeHUMM (cm. ynomuHaBLeeca Bbiwe [ocTaHoBAeHME
Bonbwoi Manatel no gaeny "T.P. n K.M. npotns CoeanHeHHoro KoponescTea", § 109). B To Bpema Kak
NPU3HaHWe HapyLUeHUs MOXKET COCTaB/IATb HEKOTOPYIO CTeNeHb BO3MELLEHUA U YA0BAETBOPEHMUSA, €CAN



Mepbl BO3MeLLeHUsA He ByayT UCMONHEHbI, HEeNb3s YTBEPXKAATb, YTO 3afBUTENb NOJYYMN BO3MELLEHUE
MHaye KaK Ha "bymare".

67. MpeactaBnseTcs, 4TO POCCUMUACKME Cyabl He 06nA3aHbl AarKe B MWHUMaNbHOW CTeneHu
paccmaTpuBaTb BOMPOC O BO3MOXKHOCTU MCMONHEHUS pelleHus, KOTOPOe OHW BbIHOCAT B OTHOLUEHWUU
YaCTHOro NPUYMHUTENS Bpeaa. B KOHUe KOHLOB UcTel, TpeboBaHMA KOTOPOTro YA0BNETBOPEHbI, HE MOXKET
npeasuaeTb, NOAYYUT I OH NPUCYKAEHHYIO KOMmNeHcaumio. OgHako EBponencKkuii cys yYnTbiBaeT, 4To B
chepe UCMONHEHUA PeLLEHNI NO rPaXKAaHCKUM Aeam No3UTUBHOE 06A3aTeNbCTBO rOCY1apCTBa C TOUKM
3peHMA KOHBEHLUMU OrpaHuYeHO opraHusaluMelnt CUCTeMbl UCMONHEHWUS peLleHUid, KoTopasa fABnseTcA
3pPeKTUBHOM 3aKOHOAATENIbHO U HA MPAKTUKe, U obecrneyeHnem UX UCNONHEeHMA 6e3 HeHaa/exKallen
3aaepku (cm. MoctaHoBNeHMe EBponelickoro cyaa ot 27 mas 2003 r. no aeny "CaHabe npotus ®paHumn”
(Sanglier v. France), sxanoba N 50342/99, § 39; n NocraHosneHne EBponeiickoro cyaa ot 7 nioHa 2005 r.
no aeny "®yknes npoTtus YkpauHbl" (Fuklev v. Ukraine), s)kanoba N 71186/01, § 84). TonbKo ecav BNacTu
06A3aHbl AeiCTBOBaTb C LE/IbI0 UCMONHEHUS PELUEHUA U OHW He WUCMOJIHAIOT 3TOW 06s3aHHOCTU, UX
6e3aencTBne BaeYeT OTBETCTBEHHOCTb C TOYKM 3peHus KoHBeHuuu (cm. MocTtaHosneHue EBponelickoro
cyna ot 28 ceHTAbpa 1995 r. no aeny "Ckonno npotus Utanmu" (Scollo v. Italy), § 44, Series A, N 315-C).

68. EBponenckuin cyn oTmeyaeT, YTO 3aABUTE/b He yTBEPXKAa, YTO POCCUMNCKUIA NPaBOMNOPALOK He
Mor obecneynTb UCNOSHEHUA PELLUEHWUS, BIHECEHHOTO MO ero Aeny, Wau YTo rocyfapcTBoO Kak HocUTeNb
nyb6MYHON BAACTU He AENCTBOBANO CTapaTesibHO C LEenblo COAeNCTBUA 3anaBUTeNt0 B obecnevyeHuu
WCNOJIHEHNA peLleHus, BbiIHeCeHHOro npoTtus H. EBponeicknin cyg otmedaeT, YTo Npurosop oT 6 MIOHA
2002 r. 0 B3biCKaHMM B NOJ/b3y 3aABUTENA BO3MeELLEHMA Bpeda € H., ocTaBneHHbI 6e3 nameHeHus 27
asrycta 2002 r., ABAAACA OKOHYATE/IbHbIM M UMEKLWMM 06A3aTeNbHYIO CUAY, YTO YAO0BAETBOPANO
TpeboBaHMIO UCNONHUMOCTU, NPEAYCMOTPEHHOMY CTaTbei 13 KoHBeHLMN.

69. Kpome TOro, nNpoao/ixkasa paccmaTtpuBaTb [A0BOJ 3asiBUTENIA O HEUCMNOJIHMMOCTU cyaebHoro
peweHuns, EBponenckunii cys yuymTbiBaeT BbIGOpP U3 YMCcAa CPeAcTB MPaBOBOM 3almTbl, KOTOpble Bblan
OOCTYNHbI 3asBuTento. NMomMmMmo yrosnoBHOro pasbupatenbcTBa, B KOTOPOM OH BbICTyMasl B KayecTse
rpa*k4aHCKOro MCTUa, 3aABUTENb MMEeN NpaBo TpeboBaTb BO3MELLEHUS Bpeaa CO CTOPOHbI rocy4apcTea
nyTem NpeabaB/ieHMA UCKa O BO3MELLEHMM Bpeaa NapasiesibHO YroJoBHOMY pa3bupaTenscTBy NpoTmB
H., xoTs 6bl He B paMKax CamMoro 3TOro Yro/JIoBHOro pa3bupaTenscTBa, AWM NyTem NpeabABAEHUA MUCKa
nocne 3aBeplleHMs YyrosoBHoOro pasbupartenbctea (cm. § 52 Hactosuwero lNocTtaHoBNeHUs). HUUYTO He
NPenATCTBOBA/IO 3aABUTE/IO B NPeAbABAEHMN TaKOTO MCKA B COOTBETCTBYHOLWMA MOMEHT CO CCbIIKOW Ha
TO, YTO rOCYAapCTBO AO/IXKHO HECTU OTBETCTBEHHOCTb 3a AeicTemAa H. 1 BbiNAaTUTb KOMMEHCALMIO 33
NPUYMHEHHbIV Bpe. EBponenckuii cyn nonaraet, 4To ecnm 6bl 3aABMTENb M36Bpan 3ToT cnocob, BMecTo
TOro Yto6bl NPEeAbABUTL UCK K H. B pamKax yro/loBHOro Aena, OH MOT UCK/KOYUTb ONACHOCTb BbIHECEHUS
pelleHns 0 B3bICKaHMM C HECOCTOATE/IbHOTrO OTBETYMKA. OZIHAKO 3aABUTENb CAeNa PUANYECKUIA BbIBOp
B No/b3y NpeabaBieHMA UCKa K H. M MO3TOMYy A0NKEH HecTU Bpemsa NpaBoBbIX NOCNeACTBUIA, BKAOYAn
HeCOCTOATENbHOCTb OTBETYMKA M YTPaATbl NPaBa Ha UCK K rocyaapcTay.

70. B wtore EBponeivickuii cyn, 3akntovaeT, 4To GaKTbl HacToAllero Aesna He oOHapy»KuBatoT
NPU3HaKoB HapyweHua ctaTbn 13 KoHBeHL UK.

Il. Mpeanonaraemoe HapyweHue ctatbn 3 KoHBEHUMN
B CBA3M C cobblTMAMM 19 aekabpa 2001 r.

71. 3aaBuTeNb Kanosasca Ha To, uTo 19 gekabpsa 2001 r. muamuma nogseprna ero obpalleHuto, He
COBMECTUMOMY cO cTaTbeir 3 KoHBeHUMW, 4To BfACTM He npoBenn 3PpPeKTUBHOro pacciefoBaHUs
npoucwecTeuns. EBponenckuii cys paccMoOTPUT Kanoby C TOYKM 3peHus 06A3aTenbCTB rocyapcTBa,
BbITEKAIOLWMX U3 cTaTbh 3 KOHBEHUMMK, KOTOpaa NpeaycMmaTpmBaeT cneaytollee:

"HWKTO He A0/IXKEH NOABEPraTbCA HM NMbITKAM, HW HecyeI0BEYHOMY UM YHUKAOLWEMY JOCTOMHCTBO
obpalleHunto Uan HakasaHu".

A. JoBoapbl CTOPOH



72. Bnactu Poccuiickoint degepaumm, ocnapuBas BEPCUIO 3asBUTENA OTHOCUTENbHO CObObITMIA 19
Aekabps 2001 r., yTBepKAanmM, UTO OTCYTCTBOBA/IM OOBEKTMBHbIE [A0Ka3aTesbCTBa, NOATBEPXKAAOWME
Bepcuto 3anaBuTensa. CneacTBeHHbIE OpraHbl PACCMOTPEM YKasaHHble COObITUA TWATENbHO U OTKAOHUAM
Kanoby 3anBuTENA, yCTAaHOBMB, YTO OTCYTCTBYHOT OCHOBaHWSA AN MPUBAEYEHUA K OTBETCTBEHHOCTU. Kpome
TOro, HauWoOHa/ibHble cyAbl ABYX WMHCTAHUMIA paccmMoTpenn ero TpeboBaHMA M TaKKe NPU3HaAN KX
HeobO0CHOBAHHbLIMM.

73. 3asBUTENb YTBEPXKAAN, YTO OH MOJYYMA MEeAULMHCKYIO CMPaBKy, CBUAETE/IbCTBYIOLLYIO O TOM,
4TO ero ABaxabl yaapua B rpyab COTPYAHUK Muamumnun. HexxenaHune cneactsma NpoBOAMTb TWATENbHOE
paccienoBaHMe cObbITUIN 4ano COTPYAHMKAM MUANLMN BPEMA 418 TOT0, YTOObI NpeAcTaBUTb 0ObACHEHME
CBOMX AEMCTBUIM OTHOCUTE/IbHO €ro 3a4ep’KaHus, CoAepKaHnA B Te4eHMe ABYX YacoB B OTAeNe MUINLMN
N ¥EeCTOKOoro obpalueHus.

B. MHeHue EBponeiickoro cyaa
1. NMpremnemocTb *anobbl

74. EBpOHeVICKMﬁ Cyad, OTMEYaeT, YTO HacCToAllaA »Kanoba He aBnseTca ABHO HEOBOCHOBAHHON B
3Ha4YeHUN NYHKTa 3 cratbm 35 KoHBeHUMM, He ABnAeTcA HerlpMEM}'IeMOﬁ no KakuMm-nnbo Apyrmm
OCHoBaHMAM. CnegoBaTtesnbHo, *anoba AONTXKHa 6bITb 06BbABNEHA I'IpMEM}'IEMOIZ.

2. Cyw,ecTBo *Kanobbl
a) O6wme NPUHLMMbI
i) Yto KacaeTcs cdepbl cTatbh 3 KOHBEHUMU

75. Kak ykasbiBan B page aen Esponeiickuit cya, ctatba 3 KOHBEHUMW rapaHTUpPYeT O4HY M3
BaKHEMLUMX LLeHHOCTelN AeMOoKpaTUieckoro obuecTsa. [laxke npu Hanbonee C0XKHbIX 0BCTOATEIbCTBAX,
TaKMX Kak 6opbba C TeppopusMOM M OPraHU30BAHHOM MNpPecTynHocTbio, KoHBeHUMA abCcontoTHO
WCK/IIOYaeT MbITKY U HecyenoBeYHOE WM YHUXKAloLlee [AOCTOMHCTBO oObpalleHue M HaKasaHue,
He3aBMCMMO OT noseaeHua noTepneswero (cm. MoctaHosneHue bonbwoi Manatel no geny "Jlabuta
npotms WUtanmun" (Labita v. Italy), kanoba N 26772/95, § 119, ECHR 2000-1V, u lMocTaHoBneHUe
EBponeickoro cyga ot 15 Hoabpa 1996 r. no geny "Yaxan npotns CoeanHeHHoro Koponescrea" (Chahal
v. United Kingdom), § 79, Reports 1996-V). CTaTbsi 3 KOHBEHUMM He NpeaycMaTpUBaAET UCKIIOUEHUN, U
HWUKAKKWe OTCTYMN/IEHMA OT Hee B NopaaKe NPUMEHEHMA NyHKTa 2 cTaTbM 15 KOHBEHUMKM He gonycKatoTca
JaXe B C/Nyyae 4pesBblYaliHbIX OOCTOATENbCTB, YrPOMKAOWMX XKM3HWM Hauum (cm. lMocTaHosneHue
bosbLioi Manatel no geny "CenbmyHun npoTtrs ®paHumm" (Selmouniv. France), »kanoba N 25803/94, § 95,
ECHR 1999-V, u NMoctaHoBneHne EBponelickoro cyaa ot 28 okTabpsa 1998 r. no aeny "AcceHos 1 apyrue
npotme bonrapun" (Assenov and Others v. Bulgaria), § 93, Reports 1998-VIIl).

76. EBponenckuid cys, nociaefoBaTe/lbHO NOAYEPKMBAJ, YTO CTPAZaHME U YHUXKEHME LO/KHbI B
NoboM cnyyae BbIXOAWTL 33 Npesesbl HEM3BEXKHOro CTPafaHua UM YHUMKEHUS, NPUCYLLEro AaHHOM
dbopme 3aKOHHOro 0bpalieHUa MAM HakasaHua. Mepbl AUweHUs cBoboAbl YacTO BKJ/IKOYAKOT TAKOM
anemeHT. B cooTBeTcTBMM €O cTaTbei 3 KOHBEHLMM rocyfapcTBO AO/MKHO obecneunTb, 4Tobbl AMLO
COAEPXKaNoChb NOoA, CTpaxkel B YCNOBUAX, COBMECTUMbIX C €ro Yes/I0BEeYECKUM LOCTOMHCTBOM, 3 TaKkKe
yTobbl CNOCO6 M METOA WCMOJIHEHWA TaKOM Mepbl He MoZBepranu ero CTpafaHuaM UAW TATOTaM,
NpPeBoCXoAALLMM HeN3beXHbIN YPOBEHb, NPUCYLMIA AnLeHuto cBoboabl (cm. MocTaHoBneHUe BonbLioit
Manatbl no aeny "Kyana npotus Nonblun" (Kudla v. Poland), skano6a N 30210/96, § 92 - 94, ECHR 2000-
XI).

77. B KOHTeKcTe nweHuna ceoboabl EBponenckuii cyg nogvyepKkuBan, Yto nLa, cogeprrawmeca nog,
CTparkei, HaxomaaTcaA B YSA3BMMOM TMOJIOKEHUM, M BAACcTM 06s3aHbl obecneunTb WX ¢U3MYecKoe
6narononyune (cm. MNoctaHoBneHue EBponeiickoro cyaa no aeny "Tapapuesa npoTuB Poccuiickol



depepauun" (Tarariyeva v. Russia), kanoba N 4353/03, § 73, ECHR 2006-... (u3BneueHus);
MocTaHoBneHMe EBponenckoro cyaa ot 4 oktabps 2005 r. no geny "CapbaH npotns Mongasun" (Sarban
v. Moldova), »kano6a N 3456/05, § 77; u MNocTaHoBNeHWe EBponeiickoro cyaa no aeny "Myiicenb npoTus
®paHumn" (Mouisel v. France), )anoba N 67263/01, § 40, ECHR 2002-IX). B oTHOLWEHUN ANLA, MNLLEHHOTO
cBoboabl, Ntoboe MCNoNb30BaHWE CUAbI, KOTOpPOE He ABASAETCA CTPOro HeobxoAMmbIM B CBA3U C e€ro
nosegeHMeM, yManaeT YenoBeyeckoe AOCTOMHCTBO M B NPUHLMNE HapyLlaeT NpaBo, rapaHTMpoBaHHoOe
cratbeit 3 KoHBeHumu (cm. NocTtaHoBneHMe EBponeiickoro cyaa ot 7 aekabpa 2006 r. no geny "Leliaaes
npotus Poccuiickoit deaepaumn" (Sheydayev v. Russia), ®anoba N 65859/01, § 59; NocrtaHoBNeHMUe
EBponeickoro cyga ot 4 gekabpa 1995 r. no geny "Pnbuy npotmns Asctpumn" (Ribitsch v. Austria), § 38,
Series A, N 336; u MoctaHoBneHue EBponeinckoro cyaa ot 30 ceHTAbpa 2004 r. no geny "KpacraHoB npoTus
bonrapun" (Krastanov v. Bulgaria), »kanoba N 50222/99, § 53).

ii) YTo KacaeTca ycTaHoBNEHUA PpaKTOB

78. EBpoONeNCcKNin cys HaNoOMWHAET, YTO YTBEPMKAEHUSA O KECTOKOM 0DOpalleHUU A0SXKHbl ObiTb
NoAKpeneHbl 40CTaTOYHbIMM AOKa3aTenbCcTBamu. Mpu oLeHKe AoKasaTenbcTs EBponelickuii cys 06blvHO
NPUMeHseT CTaHAApPT [AOKasblBaHMA '"BHe BCAKOro pasymHoOro comHeHus" (cm. [MocTaHoBneHWe
EBponeickoro cyaa ot 18 aHBapsa 1978 r. no geny "Upnanama npotns CoeguHeHHoro Koponesctea"
(Ireland v. United Kingdom), § 161, Series A, N 25). OgHaKo Takoe [0Ka3blBaHWE MOMET CTPOUTbCA Ha
COBOKYMHOCTM A0CTAaTOYHO HAAEXHbIX, YETKUX U NOCNeA0BaTE/IbHbIX NPeANON0KEHUA NN aHANOTUYHbIX
HeonpoBepPrHyTbIX Npe3ymnumii ¢akToB. Ecin yKasaHHble cObbITUA PAa3BOPaAYMBAIOTCA MOMHOCTLIO UK B
3HAYMTENIbHOM YacTh B chepe NUCKAKYUTENbHOTO BeAEHWNA BAACTEN, KaK B Aenax /L, Haxo4ALMXCA NOA,
NX KOHTPOJIEM B MECTaXx /iMLIeHMsA cBob0Abl, B CBA3M C TPAaBMaMM, MPUYMHEHHBIMW B MEPUNOS, COAEPKAHUS
nog, CcTpaxeW, BO3HMKAIOT MPOYHble daKTUYeckne npesymnuun. B aelictButenbHoctn 6Hpems
[OKa3blBaHUA MOXET pacueHMBaTbCA KaK BoO3jaralolee Ha BAacTM 06M3aHHOCTb NpPeacTaBuTb
yaoBneTBoputenbHoe U ybeautenbHoe obbacHeHue (cm. MoctaHoBneHue Bosbwoi Manatel no geny
"CanmaH npotue Typummn" (Salman v. Turkey), skanoba N 21986,/93, § 100, ECHR 2000-VII).

79. Ecam nmeno mecTo pasbupaTtenbCTBO Ha ypPOBHE CTPaHbl, B 3aga4y EBponenckoro cypa He
BXOAWUT NOAMEHATH CBOMMM BbIBOAAMM OLLEHKY GAKTOB, OCYLLECTBAABLUYIOCA HALMOHANbHbIMW CYyAaMM, U,
Kak MpaBu/O0, MMEHHO OHM [JONXKHbI OUEHMBaTb NPeACTaBAEHHble MM AOoKasaTesnbcTBa (cm.
ynomMmmHasleeca Bbiwe lMNocTtaHoBieHMe EBponenckoro cyga no geny "Knaac npotus lepmaHun', § 29
<*>). Xotsa EBponelicKuiA cya, He CBA3AH BbIBOAAMMU CYA0B CTPaHbI, /1A TOro YToObl BbIHYAUTb €10 OTOUTU
OT BbIBOAOB TaKUX CyA0B O daKTax, Npm 06blYHbIX 0BCTOATENLCTBAX TPebytoTcs 6eccnopHble 3N1eMEHTDI
(cm. NocTaHoBNeHMe EBponelickoro cyaa oT 2 Hosibpa 2006 r. no geny "MaTtko npoTtuns CnoseHun" (Matko
v. Slovenia), »anoba N 43393/98, § 100). OaHaKo Koraa 3aaBUTE/b CCblaeTca Ha cTaTbio 3 KoHBeHUun,
EBponeickuit cyn 06s3aH OCYLLECTBAATb OCODEHHO TWATENbHYID MNPOBEPKY 3TUX AaHHbIX (CM., €
HEeobX0AMMbIMU U3MEHEHUSAMU, YyNOMMHaBLIeecs Bbiwe lMocTaHoBNeHWe EBponenckoro cyaa no aeny
"Pnbuu npotme Asctpumn", § 32).

<*> EBpPOMENCKUI cyn chnyTan pacCMOTpPeHHble MM pgena. PaHee B TeKCTe HaCTOSLWLErO
MocTaHOBNEHUA ynoMUHanochb aeno "Knacc u gpyrue npotms Frepmanuun" (Klass and Others v. Germany)
(MoctaHoBneHue oT 6 ceHTABpa 1978 r., anoba N 5029/71), Toraa kak MNoctaHosneHue no geny "Knaac
npoTus Fepmanun" (Klaas v. Germany) sbiHeceHo 22 ceHTa6pa 1993 r. no »kanobe N 15473/89 (Series A,
N 269). B § 29 nocneaHero cogep:KaTcs paccy>KAeHMA O NOAMEHE CBOMMM BbIBOAAMM OLLEHKU HaAKTOB,
OCYLULECTBNABLLENCA HaAUMOHaNbHbIMU CyAamu, Toraa Kak B [locTaHoBneHuMn 1978 roga yKasaHHbIM
naparpad noceAlleH ONMCaHMIO NpoleccyanbHoro obpauieHns Komuccum no npaBam 4YesioBeka K
Eesponeitckomy cyay. MoctaHoBneHne no aeny "Knaac npotmB lepmaHuMM" B TeKCTe HacTOALWLEro
MocTaHOB/IEHMA paHee He YNOMMHANOCh (MpUM. Nepesoa4YmKa).

b) MprMmeHeHMe U310KEHHbIX MPUHUMMNOB B HACTOALLEM Aene

i) Mpeanonaraemoe *ecTtokoe 06paLleHMe Co CTOPOHbI MUANLMUM



80. PaccmoTpeB [oBOAbI CTOPOH M BCe NpeAcCTaB/eHHble UMW MmaTepuanbl, EBponelickuii cypg,
HaxoAuT yCcTaHOBAEHHbIM, yTo 19 paekabpsa 2001 r. 3asBuTenb Obll 3adeprkaH W OOCTaBAEH B
CBepaNoBCKUIA palloHHbIN oTaen muanumn. OH 6bln 0cBOBOXKAEH Yepes ABa Yaca. HemepneHHO nocne
CBOEro ocBoboOXKAeHMA 3aABUTENb 06PATUICA B MECTHOE TPABMATO/NIOrMYECKOE OTAENEHME, YTBEPKAAA,
yto ero nobun CcoTpyaHWK Muanumun. MeauumHcKoe ob6cnefoBaHMe B OTAENEHUMM MOBMEK/O
YCTaQHOB/IEHME AMarHosa "TpaBma JIeBOW CTOPOHbI rpyau" (cm. § 29 HactoAwero lNocTtaHoBNeHMA).
[narHos 6bin OCHOBAH Ha *Kanobax 3aaBUTENA HA TO, YTO OH UCMbITbIBAaeT 60/1b MPM NPOLLYNbIBAHWUU €r0
rpyau. Bpay He BbIABMA KaKUX-IMBO BUAMMBIX MPU3HAKOB TpaBMbl. JonoaHuTenbHble 06cnefo0BaHMA He
NPOBOAMANCD, U IeYeHUE He HAa3HaAYaNoCh.

81. EBponeinckuii cyn oTmedaeT HeybeauTeNnbHbIM XapaKTep TpaBMbl 3aaBUTENA, KOoTopasa Oblna
nocTaB/ieHa No4 COMHEHMe 3KcnepTom npu nposepke. OH TaKXKe y4yuTbiBaeT TOT aKT, 4To
nepBOHaYaabHbIA AMArHO3 He Obln NoAKPenseH MocAeAylWNMMNU MeAULUHCKUMW HabatogeHnsmu,
nUcTopua pasBuTMA TpPaBMbl He 6Oblna 3adMKCUMpOBaAHA, MOCKO/IbKY 3asBUTE/Nb He TpeboBan
OONONHUTENBHOTO MeauUMHCKOro obcnegoBaHma mamv nomowm. Kpome TOro, He MMenocb Apyrux
[0Ka3aTe/IbCTB }KeCTOKOro obpaLleHns, TakMX Kak NOKa3aHWs HE3aBUCUMbIX CBUAETENEN.

82. OTclopa cnepyeT, YTO MaTepuasbl Aena He coaepKaT AOKasaTebHOW H6asbl, 4OCTAaTOUYHOM ANA
TOro, 4tobbl EBpONEncKUin cys mor ycTaHOBUTb "BHE BCAKOro PasyMHOro COMHeHMA", 4TO 3asBUTENb
noaseprcA npeanosaraeMomy KecTokomy obpaweHuto 19 pgekabps 2001 r. (cm. aHaNOrMyHyto
MOTUBMPOBKY B PelweHnn EBponeiickoro cysaa ot 9 Hoabpa 2006 r. no geny "lyces npotms Poccuiickol
depepaunn" (Gusev v. Russia), »anoba N 67542/01, u B 6onee nosgHem lMNoctaHoBAeHUN EBponelickoro
cyaa ot 1 oktabpa 2009 r. no geny "Tonopkos npotns Poccuiickoit Pegepaunn” (Toporkov v. Russia),
»anoba N 66688/01, § 43 - 45). CooTBeTCTBEHHO, EBPOMENCKUIA cya, BbIHYKAEH 3aKA0UYNTb, YTO MO Aeny
TpeboBaHMA cTaTb 3 KOHBEHUUM B MaTepMaibHO-NPABOBOM acneKTe HapyLweHbl He Bblaun.

ii) Mpeanonaraemasn HeaZeKBaTHOCTb pacc/iefoBaHuUsA

83. EBponencKkuii cyg HanoMMHaET, YTO eC/IN INLLO BbICTYNAET C Al0Ka3yeMoW Kanoboi Ha KecToKoe
obpalyeHre B HapyLweHue cTatbk 3 KOHBEHLMM, 3TA CTaTbA BO B3aMMOCBA3M C 06LWMM 06A3aTENBCTBOM
rocyaapcrsa no crtatbe 1 KoHBeHuun "obecneumBaTh KaxKaoMy, HAX04ALLEMYCA B €70 OPUCANKLNN, NPaBa
n ceoboabl, onpeaeneHHble B... KoHBeHuUMM", KOCBEHHO TpebyeT npoBedeHUA 3OHEKTUBHOIO
oduumanbHoro paccnegoBaHus. O6A3aTenbcTBO paccnenoBatb - 3T0 "He 06A3aTenbCTBO NOYYUTH
pe3ynbTaT, a 0683aTeNbCTBO NPUHATL Mepbl": He Kaxaoe paccnefoBaHWe 06s3aTeslbHO AOMKHO 6bITb
YAA4YHbIM WAM NPUBECTM K pe3yabTaTaM, NOATBEPKAAOLWMM U3N0KEeHNE GAKTOB 3anaBUTENIeM; OAHAKO
OHO [O/)KHO, B MPWHUMME, BECTU K BbIACHEHWIO OBCTOATENLCTB Aefla M, eC/iM Kanobbl OKasaaucb
060CHOBAHHbIMW, K YCTAHOB/JIEHMIO W HaKa3aHMIO BMHOBHbIX. TakMM o06pasom, pacciaefoBaHWe Mo
cepbesHbIM XKanobam Ha KecToKkoe obpalleHMe A0MKHO BbiTh TWATENbHbIM. TO 03HAYaEeT, YTo BAACTU
AONIXKHbI Bceraa npeanpuHMmMaTh cepbe3Hble NOMbITKM YCTaHOBUTb, YTO Ha CAaMOM Aee NMPousoLWno, u He
[LOJIXKHbI CO CCbIJIKOW HAa NOCMeLHble UANM HeEOHOCHOBAHHbIE BbIBOAbI NMPEKpalLaTh paccaefoBaHne ambo
NPUMHMMaATb Kakue-nnmbo peweHus. OHU [O/KHbI NMPUHMMATb BCE PasyMHble Mepbl A/1a TOro, YTobbl
obecneunTb [LOKas3aTeNbCTBA MO Aefly, B TOM YMC/Ie MOKa3aHWUA OYEBUAOLEB, 3aK/AOYEHUA cyaebHo-
MeAMLMHCKOW 3KcnepTusbl U Tak ganee. JIlobol HeZoCTaTOK pacciefoBaHMA, KOTOPbIA yMeHbluaeT
LIAHCbl YCTAaHOBUTb MPUYMHBI TPABM UAN JIMYMHOCTM BUHOBHBIX, MOXET MPUBECTU K HAPYLUEHWUIO 3TOrO
cTaHZapTa (cM., B 4acTHOCTM, yromuHaBLieecs Bbiwe [locTaHoBieHWe EBponeickoro cyga no aeny
"Muxees npotue Poccuiickon ®egepaummn”, § 107 n nocnegyowme <*>, M ynomuHasleecs Bbilie
MocTtaHoBneHMe EBponeilickoro cyga no geny "AcceHoB u apyrme npotmB bBoarapumn", § 102 wu
nocnegyrouwme).

<*> TocTtaHoBNeHMe EBponenckoro cyaa oT 26 aAHBapsa 2006 r. no geny "MwuxeeB npoTus
Poccuiickoin depepaumn" (Mikheyev v. Russia), »kanoba N 77617/01) (onybamkosaHo B "BrlonneteHe
Esponeiickoro cyaa no npasam 4Yenoseka" N 6/2006) B Tekcte Hactosallero MNocTaHOBNEHUA paHee He
YNOMMHANOCh (NPUM. NepeBoaYnKa).



84. Obpaluasch K obcToaTeNnbCTBaM HacToALero Aena, EBponeickuii cyg otmedaeT, yto 20 gekabps
2001 r., Ha cneayoWwMiA AeHb NOc/e NPeAnoiaraeMoro XecToKoro obpalleHus, 3aaBUTeNb Nogan Kanoby
CBepa/ioBCKOMY paliloOHHOMY NPOKypopy. Takum obpasom, Bonpoc 6bin Haanexawmm obpasom aoBeaeH
00 CBeAEHWs KOMMETEHTHbIX OPraHOB B Mepuog, Korga OT HUX MOMHO Obl10 pasyMHO OXuMAaTb
paccnefoBaHuMA yYKasaHHbIX 06CTOATENbCTB. YTBEPKAEHNA 3aABUTENS, KOTOPbIE ABAAIMCL NOAPOOHLIMM
W nocsie0BaTeIbHbIMK Ha BCEM NPOTAXKEHUN HaLlMOHaNbHOTO pasbupartenscrTsa u B EBponenckom cyae,
no KpaiHein mepe, B onpeaesieHHOW CTeNeHM NOAKPENASANCD MEANLMHCKOWN CNPaBKOM, OTHOCALLENCA K
TpaBMe /1eBOW CTOPOHbI ero rpyau. EBponeickuit cya TaKKe yuuTbiBaeT TOT aKT, YTo B nepuog,
OTHOCALLIMICA K 06CTOATENbCTBAM AeNa, Bpay NPU3HaN YTBEPKAEHMA 3aABUTENA O }KECTOKOM 06paLleHNK
[0CTaTOUYHO ybeauTeNbHbIMU ANA yBeaoMAeHUs 06 3Tom CBepA/10BCKOro palioHHOIO OTAENa BHYTPEHHUX
aen (cm. § 29 HactoAauwero NMoctaHoBneHun). anoba 3asaBuTens, nogaHHan B aAekabpe 2001 r., 6bina,
TakMm o06pasom, [0Kasyemol, M Yy HaUMOHa/IbHbIX OPraHoB BO3HMKNAA 00583aHHOCTb MPOBECTU
"TwatenbHoe n 3¢pdeKTMBHOE pacciegoBaHUe, CrocobHoe MoBJieYb YCTAaHOBJIEHME W HaKasaHue
BMHOBHbIX" (CM. aHaNOrMUHYI0 MOTMBMPOBKY B MocTaHoBAeHUU EBponeiickoro cyaa no geny "drmes
npotus Typuuun" (Egmez v. Cyprus), xanoba N 30873/96, § 66, ECHR 2000-XIl; MocraHoBneHUN
EBponelickoro cyga ot 6 anpena 2004 r. no geny "AxmeT E3kaH v gpyrue npotms Typuun" (Ahmet {Ozkan}
and Others v. Turkey), »anoba N 21689/93, § 358 u 359; u B8 6osee nosgHem [locTaHOBAEHMM
Esponeiickoro cyaa ot 9 uiona 2009 r. no aeny "TeHepanos npoTtns Poccuitckont depepaummn” (Generalov
v. Russia), »kanoba N 24325/03, § 139).

85. B a0l cBA3M EBpOMNENCKIMIA cy s, OTMEYaET, YTO OpraHbl NPOKYPaTypbl, 0CBEAOMIEHHbIE O NO6OAX
3asBUTENSA, NPOBEV NPeABaPUTENBHYIO NMPOBEPKY, KOTOPasA He NMOB/IEKNA YrONIOBHOrO NpecnefoBaHus.
Kanobbl 3a8BUTENSA Ha KECTOKOEe 0bpalleHne TakKe BblIM NPeAMETOM PAacCMOTPEHWUA HALMOHANbHbIX
CYZOB ABYX MHCTaHUMIA. Mo mHeHuto EBponeickoro cysa, BONPOC, COOTBETCTBEHHO, 3aK/OYAETCA He B
TOM, 6blna M NPOBEpPKA, MOCKO/IbKY CTOPOHbI HE OCMapuBatoT dhaKTa ee NPoBeLEeHUs, CKOJbKO B TOM,
OCYLLLECTBAIANACH /1M OHa TILATEIbHO, HAMEePEHbI /M BbIN BNACTM YCTAHOBUTL U NPecnefoBaTh BUHOBHbIX,
W, COOTBETCTBEHHO, Hblna m oHa "adpdekTnBHOMN".

86. EBpoOneicknin cys, HanoMmMHAEeT, YTO 3anaBMUTENb MOJIHOCTbIO 3aBUCEN OT MPOKypopa B cbope
[O0Ka3aTenbCTB, HeoOXoAMMbBbIX ANA NOATBEPXKAEHWA ero XKanobbl. [lpokypop 6bin  HageneH
NOJIHOMOYMAMM MO ONPOCY COTPYAHUKOB MUAMULMM, BbI3OBY CBUAETE/EI, OCMOTPY MeCTa NPOUCLLECTBUS,
NOIYYEHMUIO 3aK/IOYEHUIA SKCNEPTU3bl U NPUHATUIO BCEX APYIMX CYLLECTBEHHbIX Mep A8 YCTaHOBAEHMUA
NpaBAMBOCTM MOKas3aHui 3aasBuTensa. Ero ponb umena pelwatouee 3HayYeHMe He TONbKO ANsA
paccnenoBaHWA YroNOBHOMO Aena NpPOTUB BO3MOMHbIX MPECTYMHUKOB, HO TaKXKe A1A WUCNO/b30BaHUA
3anBUTENIEM MHbIX CPEACTB NPABOBOM 3aLLMTbI B LLEeNSX BOSMELLLEHMA Bpeaa, KOTOPbIM OH npeTepnen (cm.
§ 50 HacToAwero MNocTaHoBNEHMUA).

87. EBponenckuit cys, Takum o6pasom, npexae BCero, OLeHUT 6e30T1araTesIbHOCTb MPOKYPOPCKOM
NPOBEPKM, KOTOPAsA MOMKET pPacCMaTpMBaTbCA KaK MOKasaTe/lb PewuMocTM BfacTell npecnefoBaTb
BMHOBHbIX B *KECTOKOM obpalueHun ¢ 3aasutenem (cm. MNoctaHoBneHne bosbwoi Manatel no aeny
"CenbmyHn npoTtus ®paHumn" (Selmouni v. France), anoba N 25803/94, § 78 n 79, ECHR 1999-V). B
HacToAWEeM Aene 33aABUTE/Ib AOBE/ CBOM YTBEPXKAEHUA O KECTOKOM 06palleHMM A0 BAacTen, nonas
¥)anoby CBepAnoBCKOMY paliOHHOMY NPOKypopy (cm. § 33 HacToAwero MNoctaHoBneHUs). Mpokypop He
Hayan pacciefioBaHMe Cpasy e nociae yBeLOMIEHMA O npeanonaraembix nobosx. Bmecto storo oH
nepegan xanoby 3aasutena B CBepA/IOBCKUA OTAEN BHYTPEHHUX Aef, FOCYAapCTBEHHbINA OpraH,
COTPYAHMKN KOTOPOro 6bliM MpMYacTHbl K COOLITMAM, MOA/IeXaBLWMM OLEHKe, ANA MpoBeAeHUs
cnyxebHolt nposepku (cm. § 34 Hactoswero [octaHoBneHus). XoTa EBponeiickuin cyg npusHaet
HeobX0AMMOCTb BHYTPEHHUX MPOBEPOK B MUANLUN C LLENIbIO NMPUMEHEHMA BOSMOXKHbIX ANCUUNAUHAPHbIX
CaHKUMW No Aenam o npeanosiaraemMomM NpeBbllUeHUN NOJHOMOYUIA, OH HAaXOAMUT YAUBUTENbHbBIM, YTO B
HacToAWEeM fAefle MepBOHAYasibHble CNeACTBEHHblE AENCTBMA, KOTOpble 0ObIMHO MMEIOT pellatouiee
3HaYeHMe ANSA YCTAaHOBNEHWMA MUCTMHbI B AE€NaX O MNOJIMLENCKOM MKEeCTOKOCTM, COBEpLIaMCb CaMuM
OPraHoOM MWIMLUM (CM. aHaNOTMYHYO MOTUBUPOBKY B MNocTaHoBNeHUKU EBponelickoro cyaa ot 30 utons
2009 r. no geny "Bnagummnp ®epopos npotms Poccuinckoit depepaunn” (Vladimir Fedorov v. Russia),



wanoba N 19223/04, § 69). B 3Toit cBA3M EBponeiickmii cy HanoMUHAET, YTO CBO HEOAHOKPATHbIN BbIBOA,
O TOM, YTO pacc/iefioBaHWEe [OO0/KHO MPOBOAUTLCA KOMMETEHTHbIMU, KBaNUGULMPOBAHHLIMU U
6ecnpucTpacTHbIMM CNeLManMcTaMmn, He3aBUCUMbIMKM OT NOA03PEBAEMbIX U YUPEKAEHUSA, COTPYLHUKAMMU
KoToporo nocneaHune senatotca (cm. MoctaHoBneHune Bonbwoi Manatel no geny "Pamcaxait u gpyrue
npotus Hngepnanaos" (Ramsahai and Others v. Netherlands), »kano6a N 52391/99, § 325, ECHR 2007-...,
n MoctaHoBneHne bonbwon ManaTbl no geny "Oyp npotmus Typuun" ({Ogur} v. Turkey), »kanoba N
21594/93, § 91 - 92, ECHR 1999-Ill). Kpome Toro, XoTa TWATENbHOCTb NPOBEPKU MO Kanobe 3aaBUTeNA Ha
JKeCToKoe obpalueHue byget nccnegoBaHa HUXKe, EBponenckuii cya HamepeH Noa4yepKHYTb YiKe Tenepb,
YTO OH He ybexxaeH B TOM, YTO CCbINABLUMIACA Ha MOKa3aHWA COTPYAHUKOB MUAMUMK B [oCTaHOBNEHUM OT
18 ¢eBpana 2002 r. NOMOLWHMK MPOKypopa 3acaywan ux aAnvHo. lNpeacrtaBndeTtcs, 4TO OH MPOCTO
nepeckasan MOKa3aHWs COTPYAHWUKOB MWAULMU, MNONYYEHHble BO BpemMa CAyXebHol npoBepKu.
EBponeinckuii cya, OfHAKO, YYMTbIBAET BaXKHYHO POJib, KOTOPYHO C/NeACTBEHHble OMNPOChl UrpatoT Npu
NoJly4EHUM TOYHOM U AOCTOBEPHON MHPOPMALMM OT NOAO3PEBAEMbIX, CBUAETENEN U NOTEPNEBLUNX U, B
KOHLE KOHLOB, MNPV YCTaHOB/IEHWU WUCTUHbI OTHOCUTENIbHO pacciegyemoro gena. HabnawogeHue
nosegeHua NoAo3peBaemMblxX, CBUAETENe U NOTepneBLUMX NMPYU ONPOCe U OLLeHKA A0Ka3aTe/IbHOW CUbI
MX MOKa3aHWUi 0bpasyeT CyLecTBEHHY0 YacTb NpoL,ecca NpoBepKu.

88. Kpome TOro, EBponeickuii cyn, yuntbiBaeT TOT GaKT, YTO BO BPeMsa NPOBEPKU He Aenanuncb
NONbITKM MPOBEAEHUA MEAMUMHCKON 3KCMepTM3bl 3aaBuTens. EBponenckuii cys HanomuHaeT B 3TOM
CBA3M, YTO Hagsexallee MeamuMHCKoe 0bCnefoBaHMe ABNSETCS CYLWECTBEHHOW rapaHTMei npoTus
KecToKkoro obpauweHua. CyaebHblin meguK goskeH ob6nagatb dopmanbHOW UM paKTUUecKom
HEe3aBMCUMOCTbIO, UMETb CMELMaNbHY0O MOAFOTOBKY M AEWCTBOBATb B COOTBETCTBUWM C MOPYHYEHUEM
obuiero xapakTepa (cm. MNoctaHoBneHWe EBponelickoro cyaa no geny "Akkou npotms Typumnn' ({Akkoc} v.
Turkey), »kanobbl N 22947/93 1 22948/93, § 55 1 § 118, ECHR 2000-X). EBponeickuit cya oTmeyaerT, uto
6e30TNaraTesibHan MeAMUMHCKAA 3KCNepTusa 3anaBuTens umena ocobeHHO BaXKHOe 3HayeHue npu
06CTOATENBCTBAX HACTOALLErO AeNa B OTCYTCTBME MCUEPbIBAOLLETO BbIBOAA OTHOCUTE/IbHO GU3NYECKOTO
HacuaKnA, Ha KOTopoe ccblnancs 3anasuTenb. Kpome TOro, ¢ y4eTOM MCMXONOTMYECKUX MOCNEACTBUMN,
KoTopble 06bluHO BrevyeT d¢u3nMYeckoe Hacuane, EBponeinckuii cyn nosaraeT, 4TO HaauMuue
NCUXONIOTUYECKUX CUMMTOMOB WM TPABM TaK¥Ke MOT/I0 6bITb 3aJ0KYMEHTUPOBAHO U oLeHeHo. CoyeTaHue
dU3MYECKMX M MCUXONOTUYECKUX [O0KA3aTeNbCTB MOT/I0, COOTBETCTBEHHO, ObiTb WCMO/Ib30BaHO ANSA
NOAKPENNEHNS UAN OMPOBEPIKEHUS YTBEPXKAEHUI 3asBuTens. B oToi cBA3M EBponeinckuii cya c
03ab0YEHHOCTbIO OTMEYaeT, YTO OTCYTCTBME OOBEKTUBHBIX OO0KA3aTeNbCTB - TaKUX KaK MeAUUMHCKas
sKcneptusa - 6b110 BNOCNEACTBUM UCMONb30BAHO B KauyecTBE OCHOBAHWMA AN OTKa3a B BO3OYKAEHMM
YrOJIOBHOIO Ae/1a NPOTUB COTPYAHUKOB MUANLUMN.

89. Y10 KacaeTca TWATeNbHOCTM NPOBEPKM, EBpONENCKUIA Cya TaK:Ke OTMeYaeT pad 3HauYMUTebHbIX
HeZ0CTaTKOB, CNOCOBHbIX NOA0PBaTb €€ A4OCTOBEPHOCTb N 3PPEKTUBHOCTL. Bo-nepBbix, EBponeickuii cya,
OTMEUYaET, YTO MMEN MECTO BbIBOPOYHbIN U B KAKON-TO CTENEHM HENOCNeA0BaTe/IbHbIN NOAX0A K OLEHKe
[O0Ka3aTeNbCTB C1eACTBEHHbIMM OpraHamu. XoTs M3B/eYEHUA U3 MOKa3aHMI 3aaBMTeNA BblIM OTPaXKeHbl
B MoCTaHOBAeHMM 06 OTKase B BO3BYXKAEHWUM YrONOBHOrO AeNa, OpraHbl NMPOKYpaTypbl HE HAWAW KX
3aC/IYKMBAOLWMMM L0BEPUA, MOCKO/bKY OHM OTPAXKaAM INUYHYIO TOUKY 3pEHNA N 06BUHUTENbHYIO TAaKTUKY
3aasutens. O4HaKo cnefoBaTte b Hallea NoKasaHWA COTPYAHUKOB MUANLMK AOCTOBEPHbIMU, HECMOTPA
Ha TO, YTO OHM MOFAWN COCTaBAATb OMNPaBAATE/bHYIO TaKTUKY M BbITb HanpaB/ieHbl Ha NOAPbIB A0BEpPUA K
3aasuTento. Mo mHeHMto EBponeiickoro cyaa, npoBepKa NpoKypaTypbl TPUMEHsAa pas/iMyHble CTaHAapTbI
NPy OLEHKe MpPaBAMBOCTM TMOKa3aHWA, MOCKOJIbKY MNOKa3aHWA 3asBUTENA PacCMaTpuBa/iUCb Kak
CyObEKTMBHbIE, B OT/IMYME OT MOKA3aHWU COTPYLHMKOB MUANLMU. lOCTOBEPHOCTb NMOKa3aHWI NoCaegHUX
NOAJIEXKaNa TAKOM Ke CTPOrov OUEHKe, NMOCKO/IbKY MPOBEPKa A0/MKHA Oblna YCTaHOBUTL, Nog/exaT u
OHW AUCLMNAVHAPHOM AW YTONIOBHOM OTBETCTBEHHOCTM (cM. MocTaHoBNeHMe EBponeickoro cyga ot 23
¢despana 2006 r. no geny "OrHaHoBa M YobaH npoTtms Bonrapumn” (Ognyanova and Choban v. Bulgaria),
»anoba N 46317/99, § 99).

90. Bo-BTOpbIX, EBpONencknin cya HaxoaAuT yAMBUTENbHbIM, YTO, HECMOTPA Ha NPAMOE YKasaHue
BbILIECTOALLEr0 NPOKypopa (cm. § 43 Hactoawero MNocTaHOBAEHUA), cneaoBaTelb HE CMOT YCTaHOBUTb
KaKux-NMbo ceBuaeTeneil, Kotopble He nNpuHagaexanu 6bl K MUAULENCKOMY WMAUM MeAUUMHCKOMY



nepcoHany. XoTa cnefCcTBeHHbIE OpraHbl MOM/IM He pacnosiaraTb MMEeHamMM Jinu, KOTopble MOTAW BUAETb
3aABUTeNs B OTAENEe MUINLUKM UAM MOTAN ObiTb CBUAETENAMM €ro npegnonaraemMblx No6oes, OT HUX
MOHO 6bl10 0XMAATb NMPUHATUA NO COOCTBEHHON WHULMATMBE MEpP MO YCTAaHOBAEHWUIO BO3MOMKHbIX
ceuaetenei. Kpome toro, EBponenckuii cys HaxoauT CTPaHHbIM, YTO C/ief0BaTento NoHaaobunca rog,
ANA Toro 4Tobbl AONPOCUTD ObIBLIErO MUAMLLENCKOTO cTaxkepa U. (cm. § 41 HacToAwero NocTaHoBAEHUSA).
K momeHTy nepBoro onpoca B ceHTAbpe 2002 r. U. 6bina yrKe AEUCTBYIOWMM COTPYAHNUKOM MUAULAN B
paMKax CMCTEMbI, KOTOpas TPebyeT 10ANbHOCTU U NOAYMHEHUA HEKOTOPLIM OrpaHuYeHMAM. EBponenckuit
CyA, Nonaraet, YTo U3MeHeHue cTatyca M. Morio NoBAMATL Ha cofepyKaHue MoKasaHWM, KOTopble OHa
Aasana.

91. B ntobom cnyyae y EBponeincKkoro cyaa CKnaablBaeTcs BneyatieHne, YT0 OCHOBHOE BHUMaHue
npv NpoBepKe no anobe 3aaBUTENA YAENANOCH HE C/IyYato NPeAnosiaraeMoro }ecTokoro obpalteHus.
BmecTo 3TOro BAacTU COCPenOTOYMAUCH HA YCTAHOBNEHUM OOBACHEHMA 3a4epXaHWAa U copepyKaHua
3aABuTena B oTaesne MUINMUMKM KU Ha ONnpoBepXeHun ero yTBepH(AeHMVI O noaaenke npoToKoAaa.
EBponeickuit cya BHOBb NOAYEPKMBAET CTPAHHbIN XapaKTep AeNCTBMIA NPOKypaTypbl, KOTOPas B Nepsble
OHW NPOBEPKM HasHauMna 3SKCNepTU3y NOAMMCeR Ha MNPOTOKOJ/IE 33a[ep’KaHWA, HO He HasHauuna
MeANUMHCKYIO 3KcrepTu3y 3assutensa (cm. § 36 HacTtoawero MoctaHoBneHus). Onpoc pyKkoBoguTens
TPaBMaTO/IOTMYECKOrO OTAE/IEHMA - elle OAWH MNPUMep HEeTPaAMUMOHHOW CNeACTBEHHOM TEeXHUKM
gnacteit (cm. § 41 Hactosawero MocTaHoBneHWA). EBpONENCKUiA cyph HaxoauT yAUBUTENbHbIM, YTO
3amMecTuTeNb MPOKYpOpa MNOCBATUA 3TOT OMPOC MPOBEPKe YTBEPKAEHUA O HETPEe3BOM COCTOAHWUM
3aABUTENA, @ HE NONYYEHMIO MEULNHCKOM OLLEHKM XapaKTepa v MPUYMH TPaBM 3aABUTENA.

92. EBponeickuin cyn, TakMm obpasom, HaxoAuT, YTO HecrnocobHOCTb CNeACTBEHHOrO opraHa
cobpaTb AOCTOBEPHbIE A0KA3aTebCTBA M ero 61aroCKNOHHOCTb MO OTHOLLEHUIO K COTPYAHMKAM MUANLMN
[OJIXKHbI PACCMATPMBATLCA Kak 0COBEHHO CEPbe3HbIN HEeLOCTATOK pacciefoBaHusA (cm. NMocTtaHoBAEHWE
EBponeiickoro cyaa ot 25 ceHTabpsa 1997 r. no aeny "AngbiH npotme Typummn" ({Aydin} v. Turkey), § 106,
Reports 1997-VI).

93. HakoHeL, 4TO KacaeTcA cyaebHoro pasbupaTtenbcTBa B CBA3WM C Kanobamu 3aaBMTENA Ha
pelweHns npokypaTypbl, EBpoOMencKnin cyn HaxoguT NOpPasuUTesbHbIM, YTO HM PAMOHHbLIA, HU
pervoHanbHblA CyAbl He MNPOABWAM WMHTEpeca K YCTAaHOB/JEHUIO W JIMMHOMY ONPOCY CBUAEeTenei
npegnonaraembix No60eB 3aaBUTENA UKW NONYHEHUIO NOKa3aHUI COTPYAHUKOB MUANLMU, NPUYACTHBIX K
npoucwecteunam (cm. NMoctaHoBneHWe EBponeickoro cyaa ot 24 mana 2007 r. no geny "3ennnod npotms
Mpeumn" (Zelilof v. Greece), »anoba N 17060/03, § 62; u lMNoctaHoBNeHWe EBponeickoro cyga ot 16
¢despana 2006 r. no geny "OcmaH npoTtus boarapun" (Osman v. Bulgaria), anoba N 43233/98, § 75). No
MHeHuto EBponeinckoro cypa, 3ToT HeOObACHUMBIA HeLOCTaTOK pas3bupaTenbcTBa AULWAN 3asBUTENS
BO3MOXHOCTM 3d(DEKTUBHO OCMapuBaTb BEPCUIO  COOLITUIM, BbIABMHYTYIO NpeanosiaraembimMu
BMHOBHMKamM (cm. NocTtaHoBneHMe EBponeickoro cyaa ot 16 aekabpa 2003 r. no geny "Kmettb npoTms
BeHrpuun" (Kmetty v. Hungary), skanoba N 57967/00, § 42). Kpome Toro, EBponeinckuii cya yuntbisaeT ToT
$aKT, YTO XOTA PaANOHHbLIA M pPernoHasibHbI Cyabl OCTaBUAM B cune [oCTaHOBAEHME 3aMecTUTeNs
npokypopa ot 20 ceHTabpsa 2002 r. o NpeKpalleHnn aena, Hanaa ero 060CHOBAHHbIM U MPaBU/IbHbIM,
yKasaHHoe [MocTaHoBnAeHMe 6blN0 Yepes ABa MecALd OTMEHEHO BbILECTOAWMM NPOKYPOPOM HA TOM
OCHOBaHWW, YTO NPOBEPKA ABAAMACL HEMOJIHOM, a pelleHue - npexaeBpemeHHbIM (cm. § 42 un 43
HacToAwero MocTaHoBNEHMSA).

94, C y4eTOM VYKa3aHHbIX Bbille HeAOCTaTKOB AeNCTBUA POCCUNCKUX [AONMMKHOCTHBIX AuL,
EBponeicKuii cya HaxoamuT, YTo NPOBEPKa, NPeAnPUHATaN B OTHOLLEHWN Kanobbl 3aABUTENA HA XKeCToKoe
obpalieHre, He 6blna TWATeNbHOW, ageKBaTHOM WM 3ppeKkTMBHONW. COOTBETCTBEHHO, MMENO MEecTo
HapylleHMWe cTaTbM 3 KOHBEHUMM B ee NpoLeccya/ibHOM acrekKTe.

I1l. UHble npegnonaraemble HapyweHMAa KOHBeHUMH

95. EBpOMEMCKM Cyd PaccMOTpen WHble Kanobbl, npeactaBneHHble 3assuTenem. OpgHako,
NPMHMMan BO BHMMaHWE MpeacTaB/JeHHble MaTepuasbl, U MOCTONbKY, MOCKO/bKY MpeaMeT Kanob



OTHOCUTCSA K ero topucauKkumnm, EBponeinckmin cys He ycMaTpMBaET B HUX NPMU3HAKOB HaPYLLUEHUA NpaB U
ceBobog, npeaycmoTpeHHbIX KoHBeHuMel nnn MpoTtokonamn K Hel. ChegoBaTenbHO, Kanoba B 4aHHOM
YACTU NOANEXKMUT OTKIOHEHWIO B COOTBETCTBUM C NYHKTamMM 3 1 4 ctaTbu 35 KOHBEHLUN.

IV. MpumeHeHune ctatbn 41 KoHBEHUUM

96. CratbAa 41 KoHBeHUMN NpeaycMmaTpumBaeT:

"Ecnun EBponenckuii cyn o6bABAAET, UTO MMENO MECTO HapyleHne KoHBeHUMM nnm MpoTOKONO0B K
Heil, a BHyTpeHHee npaBo Bbicokoi [loroapwusatoweiica CTOPOHblI AOMYCKAaeT BO3MOMKHOCTb /MLb
YaCTMYHOIO YCTPaHEHUA NOCAeACTBMI 3TOr0 HapylweHusa, EBponeiickuii cya, B ciydyae HeobxoanmmocTu,
NPUCYXAaeT CNPaBe/IMBYO KOMNEHCALMIO NOTepreBLLen cTOpoHe".

97. 9 ceHTAbpAa 2005 r. EBponeicknii cya npeasioxun 3asBuTento NpeactasuTb TpeboBaHUA O
CnpaBegIMBOM KOMMNEHCAUMK. 3aaBUTE/Ib HE NPeaCTaBM TakMX TPeboBaHMIN B YCTaHOB/IEHHbIE CPOKM.

98. Mpwu Takmx obctosaTenbcTBax EBponenckuii cys obbl4HO He NpUcyKOaeT KomneHcauuu. B
HacToslWwem aene, ogHako, EBponelcknin cys HaxoAmMT BO3MOXKHbIM NpucyanTb 3assuTento 9000 eBpo B
KauyecTBe KoOMMNeHcaunmnm mopasbHoro Bpeaa (cm. ansa cpasHeHua MNocTtaHoBneHWe EBponenckoro cyaa ot
20 sHBapa 2005 r. no geny "Mainsut npotmue Poccuiickon Pepepaumn” (Mayzit v. Russia), »kanoba N
63378/00, § 87 - 88; MNoctaHoBNeHUe EBponeickoro cyaa ot 7 utoHa 2007 r. no aeny "Uropb MeaHoB
npotus Poccuiickolt ®epepaumun” (Igor Ivanov v. Russia), anoba N 34000/02, § 48 - 50; MNocTaHoBNEHWE
Esponeiickoro cyaa ot 3 uonsa 2008 r. no geny "Yembep npotus Poccuiickoit Peaepaunn” (Chember v.
Russia), »anoba N 7188/03, § 77; MNoctaHoBneHune Esponeickoro cyga ot 31 uiona 2008 r. no geny
"Hagpocos npotns Poccuitckon ®Pepepaumn” (Nadrosov v. Russia), skanoba N 9297/02, § 55;
MoctaHoBneHMe EBponelickoro cyaa ot 2 oktabpa 2008 r. no aeny "Pycy npotus Asctpun" (Rusu v.
Austria), »anoba N 34082/02, § 62; u, Hanbonee nosaHee, MNoctaHosneHne EBponeiickoro cyaa ot 18
Aekabps 2008 r. no geny "Kau u apyrve npotus YkpauHbl" (Kats and Others v. Ukraine), »kanoba N
29971/04, § 149), a TaKxe Nnto6ble HANOM, NOANENKALIME HAYMCNEHMIO HA YKa3aHHYIO Bbillie CyMMY.

99. EBpPONENCKUIN cyf MNonaraeT, 4To MPOLEHTHaA CTaBKa NpPW MPOCPOYKe MAaTeXKen A0NXKHa
onpeaenaTbCcA UCX0AA M3 NpeaebHOM KpeanTHOM CTaBKM EBponeiickoro ueHTpaabHoro 6aHKka natoc Tpu
npoueHTa.

HA OCHOBAHWW U3TOXEHHOTO CYA:

1) npusHan eanHOrIAcHO *anoby NpMeMnemMol B 4acTu KeCcTOKoro obpalleHuns ¢ 3aasutenem 24
anpensa 2000 r., npegnonaraemoro »KecTokoro obpalleHua c 3aasuTenem 19 aekabpa 2001 r. u
HeadPEeKTUBHOCTM MPOBEPKM B CBA3M C 3TUM MPEANONAraeMbiM C/y4aeM KeCTOKOoro obpalieHus, a B
OCTa/IbHOWM YacTu Henpuemaemom;

2) noctaHoBMA NATbiO ronocamu "3a" u gsyma - "npotms", 4To No aAeny TpeboBaHMA cTaTbh 13
KoHBEHL MU HapyLweHbl He bblau;

3) NnoCTaHOBUA €4UMHOIrNacCHO, 4TO nNo aeny TDE6OBaHMH cTtatbu 3 KoOHBeHUMM B MaTepnanbHO-
NPaBOBOM aClneKTe HapyLlleHbl He 6bIJ'IVI;

4) noCTaHOBUN eaAWMHOrNaCHO, 4YTO WMMEeNO MECTO HapyweHue CTaTbun 3 KoHBeHuMn B
npoueccyasibHOM acClnekTe,

5) noctaHoBMA NATbIO ronocamm "3a" u gBymsa - "npotus":

a) YTO rocynapcTBO-OTBETYMK 06513aHO B TEUEHME Tpex MEecsLeB CO AHA BCTYMJ/IEHMA HaCTOALLEero
lMocTaHOBAEHUA B CUAY, B COOTBETCTBUM C MYHKTOM 2 cTaTbh 44 KoHBeHUMHK, BbINAATUTL 3aasutento 9000
eBpo (4eBATb TbiCAY €BPO) B KAYeCTBe KOMMNEHCaL MM MOPabHOro Bpeaa, noa/exalme nepesoay B pybam



Nno Kypcy, KOTOpbl ByfeT yCTaHOB/EH Ha AeHb BbINAATbl, @ TaKXkKe /tobble HanorM, Hauncnsemble Ha
yKa3aHHyo cymmy;

b) 4To C AaTbl UCTEUEHMA YKA3aHHOTO TPEXMECAYHOTO CPOKA U A0 MOMEHTA BbIMN/IaTbl Ha 3TU CYMMbI
OOJIKHbI HAYMCNATLCA MPOCTbie MPOLEHTLI, PasMep KOTOPbIX Onpeaensercs npenefbHoOn KpeauTHOM
CTaBKoW EBpONENCcKoro LeHTpanbHoro 6aHKa, AeMCTBYIOLLEN B NepMog, HeynaaTsl, NoC TPU NPOLLEHTa.

CoBepLUeHO Ha aHFIMACKOM f3blKe, yBeaom/ieHMe o [ocTaHOBAEHWN HanpaBAeHO B MMCbMEHHOM
Buae 18 mapta 2010 r., B COOTBETCTBUM C NYHKTaMu 2 1 3 npasuna 77 PernamenTta Cyaa.

Mpeacenatens Manatel Cyga
X.PO3AKUC

3amectutenb Cekpetapa Cekumm Cyaa
A.BAMMALL

B cooTBeTCTBUM C NYHKTOM 2 cTaTbu 45 KoHBeHUuuMn 1 nyHKTOM 2 npasuna 74 PernameHTta Cyaa, K
MocTaHOBMEHUIO MpWaraeTcd COBMECTHOE YacTMYHO HecoBnagawllee ocoboe MHeHMe cyaei
WnunbmaHHa 1 MannHBepHU.

X. 1. P.

COBMECTHOE YACTUYHO HECOBNAAAIOLLEE OCOBOE MHEHUE
CYAEN WNUTbMAHHA U MAZIUHBEPHM

1. Mbl ronocoBasn NPOTMB NYHKTOB 2 U 5 pe30at0TUBHOM YacTu, NOCKOJIbKY, MO HaleMy MHEHUIO,
MMesI0 MeCcTo HapyleHue ctaTbu 13 KoHBeHUNUK.

2. Mbl xoTenu 6bl Npexae BCero oTMETUTb, YTO MMEHHO FrOCYAapcTBa, B NEPBYIO oYepeapb, CMAaMu
HaUMOHabHbIX CYZ0B, AO/KHbI PAaCCMaTPMUBaTb HaPYLWEHUA KOHBEHLMOHHbIX NPaB Ha YPOBHE CTPaHbl B
COOTBETCTBUM C KPUTEPUAMM, NPUHATbLIMM EBponeickum cyaom. ITOT MPUHUMA - NPUHLMN
cybcmamapHocTn - 6bl1 HeAABHO MOATBEPKAEH Ha MHTepnakeHCKon KoHdepeHuuu. [encTBuTenbHoO,
MHTepnakeHcKan geknapauma ot 19 ¢espansa 2010 r. HanomHMna "obA3aTenbCTBa rocyAapcTB-CTOPOH
obecneynTb NOHYIO 3aLLMTY Ha HaUMOHabHOM YpOBHe npas 1 cBoboa, rapaHTMpyembix KoHBeHumen",
npusBana "K YyKpenneHuwo npuHuMna cybcuamapHocTM" UM noA4vyepKHyna, 4yto "3ToT MpuHUMN
noApasymeBaeT COBMECTHYIO OTBETCTBEHHOCTb FOCYAapcTB-CTOPOH M EBponeickoro cyaa" (nyHKT 2
npeambynbl K [eknapauuu). Kpome Toro, oHa HanomHuna "o nepeBoovyepesHOM OTBETCTBEHHOCTU
rocyAapcCTB-CTOPOH 3a TO, YTO6bI rapaHTMPOBaTh NPMMEHEHME W ocyLecTBAeHUe KoHBeHUUN" 1 Nnpu3Bana
rocyapcTBa-CTOPOHbI "rapaHTMPOBaTh (B YaCTHOCTH), ... 4TOBbI Nto60oe NML, 060CHOBaHHO 3asBAAOLLEE,
yTO ero npasa M cBo6oAbl, NPU3HAHHbIE KOHBEHLMEN, OblnM HapyLleHbl, 10/1b30BaN0Ch 6bl 3PEKTUBHBIM
CPeACTBOM MPABOBOM 3aLLMTbI B HALMOHA/IbHOM OpPraHe U, B C/ly4ae Heo6X0AMMOCTH, MOJYYAN0 SOIKHYIO
KomneHcaumio" (NyHKT B. 4. "d" Oeknapaumm).

3. MNo Hawemy MHeHuto, EBponeiickomy cyay cnenosano 6bl pa3BuUTb CBOE TO/IKOBaHMe cTaTbu 13
KoHBeHUuKN TpeboBaHMem O TOM, YTO 3pPeKTMBHOE CPeacTBO NPABOBOM 3aLLMTbl AOKHO BKAOYATb
paccMOTpPEeHUE, OCHOBAaHHOE Ha KPUTePUAX, YCTaHOB/IEHHbIX EBponeicknum cygom, 1 ero npeueneHTHoM
NnpakTuMKe, Tem cambim "coaenctsya" rocygapcTBam-yd4acTHMKam B obecrneyeHun 3¢¢deKTMBHOro
BonoweHna KoOHBEHLMN B NPUMEHEHUN HALUMOHANbHbIM CYA0M 3aKOHOAATe/IbCTBa.



4. Cratbsa 13 KOHBEHLMM rapaHTUPYET AOCTYMHOCTb Ha YPOBHE CTPaHbl CpeACcTBa NPaBOBOM 3aLLUThI,
HanpaB/ieHHOro Ha obecneyeHne NpeaycMoTpPeHHbIX KoHBeHUMel npaB u cBoboa, B Kakoi 6bl dopme
OHM HM ObIM 3aKpen/ieHbl B HauMoHanAbHOM npaBonopaake. Takum obpasom, ctaTbs 13 KoHBeHuuM
TpebyeT HanMuMA Ha HAUMOHA/NIbHOM YPOBHE CPeAacTBa MNPaBOBOM 3almMTbl, obecneuynBatowero
pacCMOTPEHME KOMMETEHTHbIM OpPraHOM CTPaHbl CYLLEecTBa COOTBETCTBYIOWEN Kanobbl Ha HapylleHue
KOHBEHUMM M NpeaoCTaBNEHUs COOTBETCTBYIOWEro BO3MELLEHMA, XOTA roCyAapcTBa-y4aCTHUKU
HageneHbl oOnpeaeneHHoM cBob6OAOW YCMOTPEHMA Mpu  onpegeneHun cnocoba peanusaumnu
06A3aTenbCTB, NPeayCMOTPEHHbIX Ha3BaHHOM cTaTbel. EBpONENCKU cya y»Ke yKasbiBan, 4To obbem
obAsaTenbcTB No cTatbe 13 KOHBEHUMM pasiMyeH B 3aBUCMMOCTM OT XapaKTepa *Kanobbl 3asBuTeNsA B
cooTtBeTcTBUK ¢ KoHBeHLMeN. Tem He meHee cpeacTBO NPAaBOBOM 3aLWUTbI, NPeayCMOTPeHHoe cTaTbel 13
KoHBeHUUM, A0KHO BbiTb "3dPeKTMBHLIM" KaK NMpaKTUYECcKU, TaK M Ha 3aKOHOAATe/IbHOM YPOBHE, B
YaCcTHOCTU, ero peanmnsaunm He A0/KHbl HEOOOCHOBAHHO NPEnATCTBOBATb AENCTBUS MAKN be3saencTene
B/1acTel rocyaapcTea-oTBeTymka (cm. MocraHosneHMe EBponeiickoro cyaa ot 18 aekabpsa 1996 r. no aeny
"Akcon npotme Typummn" (Aksoy v. Turkey), § 95, Reports of Judgments and Decisions 1996-VI, u
MNMocTtaHoBAeHMe EBponeickoro cyaa oT 28 HoAbps 1997 r. no aeny "MeHTew n apyrue npotus Typuun"
({Mentes} and Others v. Turkey), § 89, Reports 1997-VIII). Mbl Take nonaraem, 4To ec/iM CTaBUTCA BONPOC
0 [0Ka3yeMOM HapyLeHMM OAHOTO UM HECKOJIbKUX NPaB, NpeayCMOTPeHHbIX KOHBEHLMeN, ANS }KepTBbl
OOJIKeH BbITb OCTYNEeH MEXaHM3M YCTaHOB/IEHUS OTBETCTBEHHOCTU rOCYAaPCTBEHHbIX A0KHOCTHBIX ALY
WU OpPraHoB 3a 3TO HapylleHue (cm. MNoctaHoBneHWe Bonbwoit MNanatel no aeny "T.P. u K.M. npotus
CoeauHerHoro Koponesctea" (T.P. and K.M. v. United Kingdom), skanoba N 28945/95, § 107, ECHR 2001-
V (n3BneueHuns)). Kpome Toro, B Aenie o HapylweHum ctateit 2 u 3 KOHBEHUUM B UMC/IEe Mep BO3MELLEHUS
[O0MKHbI BbITb B NPUHLMME NpeayCMOTPEHbI KOMMNEHCAUUN MaTepmnanbHOro yulepba u mopasbHOro Bpeaa
(cm. MocTaHoBneHue bonbwow ManaTbl no geny "Z v apyrue npotus CoegmHeHHoro Koponesctea" (Z and
Others v. United Kingdom), »kanoba N 29392/95, § 109, ECHR 2001-V).

5. Obpauwancb K 0b6CcToATENbCTBAM HacToAWEro Aena, Mbl OTMEYaemM, U 3TO He OCMapuBanocChb
CTOpPOHaMM, YTO 3asBUTE/Ib NPETEPNEN CEPbE3HbIE TPAaBMbI BCAeACTBME NOBEAEHUA COTPYAHNUKA MUAULUMK
H. OgHo nuwb addeKTMBHOE paccnegoBaHMe Kanob 3asBUTENA Ha MKeCToKoe obpalleHune He MOro
YCTPaHUTb PU3NYECKOro W Mcuxonornyeckoro yuiepba, BbI3BAHHOTO MPAMbIM U CO3HaTe/IbHbIM
NOCAraTeNbCTBOM HA JIMYHYIO HEMPUKOCHOBEHHOCTb 3asBMTENA U MOTOMY NPeACTaB/AN0 TONbKO OLHY
YyacTb rpynnbl Mep, He0HBXoAMMbIX A1 0becnedYeHns BO3MELLEHMA 3a *KECTOKoe 0bpaLleHme co CTOPOHbI
npeacraBuTens rocygapctea (cm. MNoctaHoBneHne EBponelickoro cyga ot 24 uions 2008 r. no geny
"Bnagummnp PomaHoB npotuB Poccuiickoit depgepauun” (Vladimir Romanov v. Russia), »kanoba N
41461/02, § 79). 3asABuTeNb YTBEPXAa/a, UYTO OH MbITa/CA MOJYYNTb BO3MELLEHME 33 KECTOKoe
obpalLleHMe, KOTOpoe OH npeTepnes, ¢ NMOMOLLbIO ABYX MCKOB O BO3MmelleHMU Bpepa. OAHaKo OH
YTBEP)KAAN, YTO CPenCcTBO NPABOBOM 3aWMTbl He OblNO AOCTAaTOYHO 3PPEKTUBHLIM ANA TOro, YTobbI
oTBevyaTb TpeboBaHMAM cTaTbi 13 KOHBEHLMW, MOCKO/NIbKY OHO He NpeaocTaBUNO afeKBaTHOro
BO3MeLlleHMA. M3 BbIlEN3NOXKEHHOTO cneayeT, YTo EBponencKkuii cya AO/KEH PacCMOTPETb BOMPOC O
TOM, NpeAcTaBAAeT n cyaebHbii cnocob NosydyeHns KomneHcaumum spena, NPUYMHEHHOTO 3aaBUTENIO,
apdeKTMBHOE, aAeKBaTHOE M AOCTYMHOe CpeAcTBO MPaBOBOM 3alumnTbl, CNocobHoe yaoBNETBOPATb
TpeboBaHuMAM cTaTbm 13 KoHBeHLUMN.

6. 3anaBMTeNb NPeabABUI UCK B XO4E YroNIOBHOTO pa3bunpaTenbCcTBa NPOTUB COTPYAHMKA MUAULUK
H., Tpebya KomneHcaunn Bpesa, NPUYNHEHHOTO HE3AaKOHHbIM NOBeAeHMEM NocneaHero. HaunoHanbHble
CyAbl YaCTUYHO YAOBAETBOPUAM WCK, Npucyaus 3aasuTento 10000 pybnelt B KavecTBe KOMMEHcaL MM
MOpPaJIbHOro Bpea, U yKasaam emy Ha NpaBo NpeabAB/ieHUA OTAE/IbHOrO MCKA O KOMMEHCALMK B CBA3K C
NPUYMHEHHbIMM eMy TpaBMamm (cm. § 19 HacTosAwero NoctaHoBNeHUs). PeweHne He 6bI10 UCMONHEHO
us-3a otcytctBua y H. Heobxoammbix cpeacTs. Bnocneactsum 3asaBuTenb NpenbABUA UCK K pAaay
rocyapCTBEHHbIX OPraHoB, BKAOYaA EMenbAHOBCKUI PallOHHbLIA OTAEN BHYTPEHHWUX Aes, B KOTOPOM
paboTan coTpyaHUK H., yTBEpKAaa, YTO CyMMa NPUCYKAEHHOW KOMMNEHCALLMK ABAANACL HEAAEKBATHOM U
baKTMUeckM He Oblna emy BbinfaveHa. OH TaKKe YTBEPXKAAN, YTO CyAbl AOMKHbI BO3/OXWUTb HA
rocy4apcTBoO OTBETCTBEHHOCTb M HAaKa3aTb €ro 3a BO3MyTUTe/IbHOe NoBeAeHMe ero NpeAcTaBnuTens, C Tem
4yTobObI MPenoTBPaTUTL byaywime NpPecTynneHua, U, TakMm obpasom, NpUCYauTb emy AOCTaTOYHYH
KOMMNEHCALMIO 33 NPUUYNHEHHble TpaBMmbl. 3 anpena 2003 r. CBepA/IOBCKMIA PANOHHbIN Cy A, OTKNIOHWUA UCK,



yKa3aB, 4To CMTyauus, B KOTOPOMN OKas3anca 3asaBUTE/lb, HE OXBATbIBAETCA MPABOBbIMW HOPMaMW,
JIMWAIOLWMMM TOCYAAPCTBO MMMYHUTETa OT TpeboBaHMIA O BO3MELLEHUN Bpesa M YyCTaHABAMBAOLWMMMU
YyCNnoBuA AN UCKOB M TpeboBaHMI K rocyAapcTBy B CBA3W C BPeAOM, NMPUYMHEHHBIM HE3aKOHHbIMM
AencTBuAMM UnnM 6e3gencTBMeEM ero OpraHoB M AOJ/IKHOCTHbIX Aul. Kpome TOro, paoHHbIA cyfa
YCTQHOBW/, 4YTO 33ABUTE/Nb Y¥XKe BOCMO/Ib30Ba/ICA MPaBOM Ha MNOJy4YeHME BO3MELLEHUA, YCMELHO
npeabABMB UCK O BO3MELLEHMM Bpefa K HenocpeAcTBEHHOMY NpuuMHUTento Bpega, H. (cm. § 24
HacTosiwero MoctaHoBneHus). 16 mona 2003 r. KpaCHOAPCKUI KpaeBol cyd, pacCMOTpeB *Kanoby
3aABuTeNs, NOATBEPAMA NPABUIBHOCTb PeLleHUsa PauoHHOIo cyaa o6 oTKase B yAOBAETBOPEHUM UCKA.
OfHaKo KpaeBoi cys U3MEHW MOTUBMPOBOYHYIO YacTb PeLUeHUs PalOHHOro CyAa, OTKNOHUB [0BOA
OTHOCWUTENIbHO HEMPUMEHUMOCTM MPaBOBbIX HOPM 06 OTBETCTBEHHOCTM TOCYAapPCTBa, HO NoAgepKan
BbIBOZ, O TOM, YTO 3aABUTE/NIb YXKe BOCMONb30BA/ICA NMPABOM Ha MOJy4YeHWe BO3MELLEHUA, YCreLwHo
npeabaBMB UCK O BO3MELLEHUN Bpeaa K HeNMocpeacTBEHHOMY NPUYMHUTENIO Bpeda (cm. § 25 HacToAwero
MNocTtaHoBAEHMA

7. Poccuiickoe 3aKOHOOATENbCTBO, HECOMHEHHO, NpPefoCTaBu/IO 3asBUTENI0 BO3MOMKHOCTb
BO3OYXKaeHuA cyaebHoro pasbupatenbctBa O B3bICKAHUM KOMMEHcauMmM Bpeaa, MNPUYMHEHHOTO
BC/IeACTBUE }KECTOKOro obpaleHmnsn ¢ HUM. 3aaBUTE/Ib BOCMO/1b30BA/ICA 3TOM BO3MOXKHOCTbIO, NpeabsBUB
WCK K HenocpeacTBeHHOMY NpUYnHUTENtO Bpeaa (cm. § 19 HacToswero MNocTaHoBAEHNA) U BNOCAEACTBUM
NpeabaBMB UCK K Pas/IMYHbIM roCyAapcTBEHHbIM OpraHam c TpeboBaHMEM O KOMMeHcauuu Bpeaa,
NPUYMHEHHOTO *KEeCTOKMM obpatieHnem (cm. § 23 HacToAwero MNMoctaHoBneHua). OTcloga cnenyeT, YTo B
HacToAwem aene abcoNloTHO Heo6X0AMMO YAOCTOBEPUTLCA B TOM, NMOB/EK NN CNOCO6H TONIKOBAHUA U
NPMMEHEHWUA HAUMOHA/NbHOrO 3aKOHOAATeNbCTBA CyAaMM CTpaHbl B npouecce MpPUMEHeHMUs
KOMMNEHCATOPHOro CpeAcTBa NPaBOBOW 3alWMTbI NOCNEACTBMA, COBMECTUMbIE C MPUHLUMNAMM KOHBEHLMMU,
NONIYYMBLUIMMW WCTONIKOBaHWE B MNpeueseHTHOW npakTMKe EBponeickoro cyga (cm. MocTaHoBneHue
BonbLoit Nanatel no aeny "CkopauHo npotus Utanum" (Scordino v. Italy) (N 1), skanoba N 36813/97, §
187 - 191, ECHR 2006-V).

8. Mbl xoTenu 6bl HANOMHUTb 4OBOJ 3aABUTENSA O TOM, YTO OH NPEeAbABUA BTOPOM UCK, MOCKOJIbKY
Haxo4un CYMMy KOMMEeHcalun, B3bICKaHHOM ¢ H., HefoCTaTOYHOM, HepasymHoM 1, B ntobom cayuyae,
HeuncnoaHnmol (cm. § 22 MocTtaHoBNeHKMA). B 3ToM cBA3U Mbl OTMe4YaeMm, 4To "addeKkTnBHOCTL" "cpescTBa
NpaBoBOW 3aWUTbI" B 3HaYeHUM cTaTbh 13 KOHBEHUMM He 3aBUCUT OT onpeneieHHOCTU 61aronpuaTHOro
ana 3assutena ucxoga (cm. MoctaHoBneHune EBponelickoro cyga no geny "YoHka npotus benbrun"
({Conka} v. Belgium), »kanoba N 51564/99, § 75, ECHR 2002-1). B 1o »e Bpemsa KoHBeHUMA A0NXHA
TO/IKOBATbCA TaKMM 06pa3om, 4Tobbl rapaHTUPOBATb MpaBa, KOTOPble ABAAKOTCA MPAKTUYECKUMU WU
30DEKTUBHbIMUK, @ He TEOPETUYECKMMM U  UANKO30PHbIMKM  (CM., B 4YacTHOCTM, [locTaHOB/eHWe
EBponeitckoro cyga ot 13 mana 1980 r. no geny "Aptuko npotns Utanmmn" (Artico v. Italy), § 33, Series A, N
37; MocTtaHoBneHne EBponeickoro cyaa ot 7 utonsa 1989 r. no aeny "CepuHr npotns CoeaAnHEHHOro
Koponesctea" (Soering v. United Kingdom), § 87, Series A, N 161; u NocTtaHoBneHMe EBponeickoro cyaa
oT 20 mapTa 1991 r. no geny "Kpyc Bapac u gpyrue npotus Lseumn" (Cruz Varas and Others v. Sweden),
§ 99, Series A, N 201). 3To Tak¥e OTHOCMTCA K Npasy, BOMJOWEHHOMY B cTaTbe 13 KoHBeHUuMW.
EBpOnencKuii cys yrKe He pas yKasblBasl, YTo NoHATME 3¢HEKTUBHONO CpeacTBa NPaBOBOM 3aLLMTLI C TOYKM
3peHuns ctatbn 13 KoHBeHUMK TpebyeT, 4Tobbl cpeaCTBO NPABOBOM 3aLMUTbl MOT/10 MOB/EYb NPUCYKAEHUE
CnpaBegnMBOM M pa3syMHOM KOMMEHcauumn, CopasMepHoOn NpuYMHeHHomy yuwepby (cm. MocTaHoBneHMEe
EBponeiickoro cyaa ot 18 utoHa 2009 r. no aeny "BaosuHa npotme Poccuiickoit ®eaepaumn’ (Vdovina v.
Russia), »kanoba N 13458/07, § 29; NocraHosneHue EBponelickoro cyaa ot 10 anpens 2008 r. no geny
"BaccepmaHr npotus Poccuitckoint depepaumn” (Wasserman v. Russia) (N 2), skanoba N 21071/05, § 49; n,
C HeobxoAMMbIMKU M3MeHeHUAMM, MocTaHoBneHne Bonbwol Manatel no aeny "Kokebsipenna npotus
Ntanun" (Cocchiarella v. ltaly), »anoba N 64886/01, § 93, ECHR 2006-V, c OOMOAHUTENbHbLIMM
OTCblNKamMu).

9. Takum 06pasom, BONPOC O TOM, MOJYYM NN 33ABUTENb BO3SMELLEHME 33 NPUYMHEHHDBIN Bpes,
ABNAETCA OAHMM U3 BONPOCOB, TPEBYIOLWMX paccMoTpeHUA. Mbl yuuTbiBaemM TOT GaKT, YTo 3a4a4a pacyeTa
pasmepa KomMMeHcauuu ABAAeTca cnokHoh. OHa ocobeHHO TpyaHa B Aene, nNpeaMeToM KOTOpOoro
ABNAETCA INYHOE CTpadaHue, dM3NYecKoe AN HpaBCTBEHHOeE. He cylecTByeT cTaHAapTa, MO3BOAOWErO



U3MepUTb B AeHEXHbIX cpeacteax 60b, pusnyeckoe Heys06CTBO U HPABCTBEHHOE CTPaZaHWME U TOCKY.
OpHaKo Mbl HE MOXKem npeHebpeub Tem GaKTOM, UYTO MpUCYKAEHHaa cymma B 10000 pybneit npwu
06CTOATENbCTBAX AeNa NPeACTaBAAETCs HECOPasMepHO Masiol, 0COBEHHO B CPaBHEHMU C CyMMAMM,
KOTOpble 06bIYHO NpUCyXKaaeT EBpONencKuii cys MO aHaNOMMYHbIM POCCUMCKUM Aenam (CM., Hanpumep,
MoctaHoBneHMe EBponelickoro cyaa oT 8 sHeapa 2009 r. no aeny "bapabaHLmnKoB NpoTnB Poccuiickon
depnepaunn" (Barabanshchikov v. Russia), anoba N 36220/02, § 70, n NoctaHoBneHne EBponeiickoro
cyaa ot 31 mona 2008 r. no geny "Hagpocos npotme Poccuiickoni ®eaepauymmn” (Nadrosov v. Russia),
»anoba N 9297/02, § 54 <*>).

<*> B 60/bLLUMHCTBE POCCMIACKUX Aen (CM. Aena, Ha KOTopble MMEeHTCA CCbIIKK B 3ToM ab3alge), B
KOTopbIX EBponeickuit cyn yctaHOBMA HapylleHue ctaTbk 3 KoHBeHUMM B CBA3M C H6ecyesioBeYHbIm
obpalleHmMem, cymma KomneHcaumnm coctasasna npnbamsmutensHo 10000 - 15000 espo.

10. B 370i1 CBA3M Mbl HAMOMMHAEM, YTO, MOAYEPKNBAA 3HAYEHME PAa3yMHOM CYMMbI CnpaBen/IMBoi
KOMMNEHCALMU, NPUCYKAAEMOW B PamMKax HaLMOHANbHON CUCTEMbI, ANA TOro 4Tobbl JaHHOE CpeacTBO
NPaBOBOW 3aLLMTbl MOI/1I0 PACCMATPUBATLCA KaK 3QGEKTUBHOE C TOUYKM 3peHun KoHBeHUMK, EBponeinckuii
Cy4, HEeOA4HOKPATHO YKasbiBasj, YTO HaUMOHaNbHble Cyabl NOAb3ylOTcA Bonee WHUPOKMMKU npedenamm
YCMOTPEHMA MPU OLLEHKE CYMMbl BbINJa4yMBaeMol KOMMNEHCALUMM B COOTBETCTBMM C COBCTBEHHOM
NPaBOBOMN CUCTEMON U TPAAUUMAMM U YPOBHEM XU3HM B JaHHOM CTpaHe, AaXe eCcAn NPUCYKAaemble
CYMMbl YCTynatoT Tem, KOoTopble HasHauyatoTcA EBponeickMm cygom B aHaNOTMYHbLIX Aenax (cm.
ynomMmuHaBLweecsa Bbiwe lMocTaHoBneHWe bonblioit ManaTel no aeny "Kokbapenna npotus Utanuun", § 80).
EBpONENCKMIN Ccyf TaKKe TMpM3HaeT, 4YTOo B HEKOTOPbIX Jefax npeanosaraemoe HapyleHue
KOHBEHLMOHHOIO NpaBa MOKET MoB/iedYb NPUCYKAEHUE MUHMMANbHOM CYMMbl MOPaAbHOro Bpeda Uau
OaXe OTCYTCTBME BbINAaTbl NO AAHHOMY OCHOBaHMIO. OAHAKO B TaKMX geflax HauMOHajbHble Ccyabl
OO/KHbI  060OCHOBaTb CBOE pelleHMe [O0CTAaTOYHbIMM  MOTMBaMM (CM. YNOMMHaBLUIEEeCs Bbllle
MoctaHoBNeHWe Bonbloi Manatbl no geny "CkopanHo npotus Utanun", § 203 - 204). OgHa u3 uenei
MOTUBMPOBAHHOIO pPeLIeHMA 3aK/IoYyaeTca B TOM, YTOObl NMPOAEMOHCTPUPOBATb CTOPOHAM, YTO WX
TpeboBaHMA Hagnexawmm o06pa3somM PacCMOTPEHbl (CM., € HeobXoAMMbIMU  U3MEHEHMUSAMMU,
MoctaHoBneHue EBponelickoro cyaa ot 1 uiona 2003 r. no geny "CyomuHeH npotus PuHaaHgmm"
(Suominen v. Finland), skano6a N 37801/97, § 37). BaskHocTb cTaTbu 13 KoHBEHUMM A8 COXpaHEHUA
cybcuamapHoro xapakrepa KOHBEHUMOHHOM CUCTEMbI AO/XKHA NOAYEPKMBATLCA TEM, YTO XKanobbl uL,
OOJ/IKHbI afleKBaTHO paccMaTpuBaTbCA NPeXae BCero B pamKax HalMOHa/IbHOW NPaBoOBOM cUCTEMbI (CM.
ynomMmuHaBLeeca Bbiwe MocTtaHoBAeHMe EBponelickoro cyaa no geny "YoHka npotvne benbrun", § 84, u
MoctaHoBneHMe Bonbwon Manatbl no aeny "Kyana npotmus Monbwwn" ({Kudla} v. Poland), xanoba N
30210/96, § 155, ECHR 2000-XI).

11. Takmm o06pa3om, OCHOBHOM BOMpoC, Tpebywowmin paccmoTpeHus EBponeickum cyaom,
3aKntoyaetca B 060OCHOBAHMM HAUMOHAAbHBIMKM CyAamMM KOMMEHCauun, MPUCYKAEHHOW B Jene
3aABUTENA. B 3TOM OTHOLWIEHMM Mbl OTMEYaeMm, YTO PaMOHHbIA M PervoHaNbHbIA CyAbl He Npusenu
MOTWBOB, OMNPaBAbIBAIOLLMX CYMMY KOMMEHCaLMM, MPUCYKAEHHYIO 3aaBUTeNt0. PelleHnsa HalLMoHaNbHbIX
CY40B He NO3BO/IAIOT YCTaHOBUTb, KaKMe BOMPOCHI CyAbl MPUHAAN BO BHUMAHWE, KaKMe HaLMOHa/bHble
CTaHAAPTbI KOMMEHCALLMM OHU UCMO/b30BAJIN UM KaKME MEeTOAbI pacyeTa NPUMEHUAN NpY onpeaeneHum
pasmepa KomneHcaunn. Bnactu Poccuiickon Pepepaumm He npeactaBuam EBponeickomy cyay AaHHbIX,
CBUAETENLCTBYIOWMX O XapaKTepe KpuTepues, NMPUMEHEHHbIX HAUMOHANbHbIMK CyAaMu NMpPU OLEHKe
TpeboBaHMIN 3aABUTENSA WM MOKA3bIBAIOWMX, YTO OHM OCHOBAHblI HAa KOHBEHUMOHHBIX MPUHLMMNAX M
COBMaZaloT ¢ cobcTBeHHbIM noaxozom EBponeiickoro cypa. OTcyTCTBYeT TaKkKe 0ObfCHEHMe OTKasy
HaUMOHa/bHBIX CYyA0B B PAaCCMOTPEHMM NO CyLecTBy TpeboBaHUA 3asaBUTENA O KOMMNEHCaLUUK 33 Bpes,
NPUYMHEHHBIN 340POBbIO BCAEACTBME PKECTOKOro 06palleHus ¢ HUM. Mbl yuuTbiBaem TOT GaKT, yTo
HEMOTMBMPOBAHHOCTb pPEeLIeHUIH HaLMOHa/NbHbIX CYZ[OB MOMET YKasbiBaTb HA CylLecTBOBaHMWe
onpeaeneHHol cTeneHn HeonpeaeneHHOCTM U ABYCMbICIEHHOCTM OTHOCMTE/IbHO TOYHOrO CTaTyca,
npeaenos v COAEPKaHNA NpaBa Ha NoyYeHMe BO3MELLLEHNA 3a HapyLIeHMe, KOTOPOoe rapaHTUPYeT CTaTbA
3 KoHBeHuuu, n cnocoba NpMMeHeHMs 3TOro npasBa Ha npakTuke. Mpu Taknx obCTOATENbCTBAX Mbl



ncnbiTbiBaeém COMHEHMA OTHOCUTE/NIbHO TOro, 4YTO 3aABUTENb WMeEnN 3¢(I)eKTMBHyIO BO3MOXHOCTb
npeacrtaBuTtb B HaUWMOHa/bHbIE CyAbl >Kano6y Ha HapyuweHue KoHBEHUMM B 4acTu ero npaB He
noaBepraTbCAa XeCtTokomy o6pau.|,eHmo M NONYy4YnUTb NOZIHOE BO3MeLlleHME B CBA3UN C HUM.

12. OpHaKo Mbl TaK)Ke roToBbl CAenaTb elle Hosee Aaneko uaylime BbiBOAbl U3 YKAOHEHUS
HaLMOHaNbHbIX CYA0B OT MOTUBMPOBAHWA CBOMX peleHnin. C yyeToM MOJIHOrO OTCYTCTBUS MOTMBOB
HecopasMepHO Masol CYMMbl KOMMEHCALLMW, NPUCYKAEHHOW 3aABUTENI0 HALMOHANAbHBIMU CyAamM, Mbl
YBEPEHHO NONAraem, YTo CyAbl HE PaccMOTpenu Hagnexawmm obpasom TpeboBaHMA 3aABUTENA U He
CMOIIN  [EeNCcTBOBaTb B COOTBETCTBMM C MPUHUMNOM afAeKBATHOrO M 3GEKTUBHOIO YCTpaHEHUA
HapyweHua. Mbl He ybexaeHbl, YTO HaUMOHANbHble CyAbl B HacCTOALWEM JAene, PyKOBOACTBYACH
WUCKPEHHMM KeflaHMeM MOCTynaTb CNpaBegMBO M WUCKAKYUTENBHO PA3yMHO, MOMbITAINCh OUEHWUTb
BO3/IeliICTBME, KOTOPOE C/y4ai *KecToKoro obpalileHua okasan Ha 6narononydme 3aasutena (cm., c
HeobxoaMMbIMN N3MeHeHuAMM, MocTaHoBAeHMe EBponeickoro cysa no geny "[yros npotus peymn”
(Dougoz v. Greece), »kanoba N 40907/98, § 46, ECHR 2001-1l), n onpeaennts yposeHb GU3NYECKUX U
3MOLMOHA/IbHOTO CTpadaHuii, GecnoKomncTBa WAM WMHOro BpeAHoro 3¢gdeKkta, KOTopbi npertepnen
3anasutenb (cm. PewweHne EBponelickoro cyaa ot 25 Hoabpsa 2004 r. no aeny "(Nardone v. Italy), skanoba
N 34368/02). C yyeTom 3TOro BbiBOAA M TOro ¢aKra, 4yto cTaths 13 KOHBEHUMU COAEPXKUT MpAMOe
BblpaykeHMe 06A3aHHOCTU rOCyAapCTBa 3alLMLLATb NPaBa Ye0BEKA B NEPBYIO OYEPEAb U NPEXKAE BCErO B
pamMKax CO6CTBEHHOM NPABOBOM CUCTEMbI, YCTAHABANBAA AONONHUTENbHYIO FAPAHTUIO A8 3PPEKTUBHOIO
NCNob30BaHMA NLOM 3TKX npaBs (cm. NMoctaHoBneHMe EBponeickoro cyaa ot 20 utoHa 2002 r. no geny
"Anb-Hawwno npotms bonrapun" (Al-Nashif v. Bulgaria), »kxano6a N 50963/99, § 132), mbl, Takum o6pasom,
BbIHY»KAEHbI 3aKNHOYUTb, YTO POCCUNCKME BAACTU HE UCMONHUAN CBOElM 06A3aHHOCTU obecneynTb NpPaBo
3aABUTeNS, FapPaHTUPOBAHHOE STUM NoJsioXKeHneM KOHBEHLMMU.

13. Mbl xoTenn 6bl TaKKe PacCMOTPETb A0BOA, O HEUCMOJHMMOCTM PELIEHMA O MPUCYXKAEHUMU
KOMNeHcaumn. B 4acTHOCTM, 3asBUTENb YTBEPKAAN, YTO POCCUNCKOE 3aKOHOAATENIbCTBO HE MO3BOAAET
npeaBuaeTb, Kakue MpaBoBble MNOCNEACTBUA MMENo npenbsaBleHMe UCKa npotms H., 4vacTHoro
NPUYNHUTENS BPEAA, U YTO OH HE CMOMKET A0OUTbCA UCNONHEHUA pelueHuA. MNpusHaBan, YTo OH UMen
BbIOOpP MpaBOBblX CMOCOBOB OCYLLECTBAEHMA MOMbITKM MOJYYEHUA KOMMEHCALMM 33 KEeCcToKoe
obpalleHne, KOTOPOoe OH NpeTepnen, 3aaBUTeNb NOAYEPKMBA, YTO B POCCUINCKOM 3aKOHOAATENbCTBE He
MMeNIoCb ACHOIO YKasaHMA Ha TO, Kakoe CpeacTBO MpPaBoOBOM 3alumTbl obecneymno 6bl emy 6osee
3HAYMMbIN pe3ynbTaT, WAWU, eCAn TOMbKO COBOKYMHOCTb CPeacTB MPaBOBOM 3almTbl Moraa bObiTb
adpdeKTMBHOI B ero gene, Kakos Obl1 NPaBUAbHbIN NOPALOK UX UCMO/Ib30BaHWMA. B 3TOoM OTHOLWEHUK
[,0BOJ, 3a8BUTEIA BOCXOAMUT K KAKOUYEBOMY NPUHLUMNY KOHBEHLMK O TOM, YTO ZaXKe eC/iv OTAENbHO B3ATOE
CpeAcTBO NPaABOBOM 3aLWMUTbI camo no cebe BO BCel NOMHOTE He yaoBaeTBOpseT TpeboBaHMAM cTaTbu 13
KoHBEHUMKM, COBOKYMHOCTb CpeacTB MNpPaBOBOM  3aWMTbl, NPEAYCMOTPEHHbIX HaLMOHaAbHbIM
33aKOHOAATENbCTBOM, MOMKET UM YA0BNETBOPATL (CM. yNOMMWHaBLeeca Bbllwe MocTaHoBneHMe Bonbluol
Manatbl no aeny "Kyana npotus Monbwn”, § 152; u ynommHasweecs Bbiwe MocTaHoBAeHMe Bonblioit
Manatbl no geny "T.P. n K.M. npotns CoeanHeHHoro Koponesctea", § 107). MosToMy OH A0NXKEH ObITb
TWAaTeIbHO PAaCcCMOTPEH.

14. Mbl oTMe4Yaem, 4To, MOMMUMO YrosI0BHOro pa3bupaTenbcTBa, B KOTOPOM 3aABMTE/b BbICTyNan B
KauecTBe rPakAaHCKOro MCTUA, MMENCa elle OAMH cnocob nonydYeHuss KomneHcauuu 3a Bpeq,
MPUYMHEHHDBIN ECTOKMM obBpalleHnem ¢ HUM. TparkaaHCKUIM KogdeKkc Poccumn npeaycmaTpusaeTt npaso
TpeboBaTb KOMMEHCAUMM 3a MNPUYMHEHHbIA Bped, OT rocyAapcTBa MyTeM MpeabsaBAeHMA WUCKa O
BO3MELLEHMM Bpeda napassie/sibHO C YrosIoBHbIM pa3bupaTenibcTBOM NPOTUB H., HO He B pamKax
nocaeaHero, Uau NyTem nNpeabAsieHNA TAKOro UCKa NOC/1e OKOHYaHMA YrosIoBHOro pasbupartenbcrsa (cm.
§ 52 MNocTaHoBNEHUA).

15. Yto KacaeTcs nepsoro cnocoba, EBponeickuii cya yKe nmen BOSMOMKHOCTb BbIPa3nTb MHEHUe
06 3 dEeKTMBHOCTM TaKOro cpeacTBa NPaBOBOM 3aWmTbl B Poccuun, yKasas, U4To B OTCYTCTBME BbiBOAA O
BMHOBHOCTW, CAENAHHOIO HALMOHaNbHbLIMW CyAamu B YronoBHom pasbupatenbctse, TpeboBaHue o
BO3MELLEHMMN Bpeaa, Kak u noboe apyroe cpeacTso NpPaBoOBOW 3alMTbl, AOCTYMHOE 3aABUTENO, UMENO
OrpaHMYeHHble NepcrneKkTMBbI ycrnexa U MO0 PacCMaTPUBATLCA KaK TEOPETUUYECKOE U UANO30PHOE, He



cnocobHoe obecneuntb BosmelleHne 3aasuTento (cm. MoctaHoBneHne EBponeinickoro cyga oT 3 umtona
2008 r. no geny "Yembep npoTtns Poccuitickoin deaepaumn” (Chember v. Russia), )anoba N 7188/03, §
71). Bnactn Poccuiickon Pegepaunn He npeacrtasmam EBponeiMckomy cyay Kakoro-1mbo AoKasaTenbcTsa
TOro, YTO NpK 0B6CTOATENbCTBAX HACTOALLErO Ae/1a UCK K roCyAapcTBy, NPeabaBNeHHbIN A0 ocy»KaeHus H.,
MOT c4MTaTbCA 3QPEKTUBHBIM.

16. Y10 KacaeTca BTOporo cnocoba, Mbl HanNnoMWMHAeMm, 4YTO, Kak c/ieayeT W3 TOJIKOBAHUSA
HaUMOHANbHbIMM  CyAaMW  MNONOXKEHW [paxaaHCKoro KogeKkca Poccuiickon ®Pepepaumm 06
OTBETCTBEHHOCTM rOCYAapCcTBa, NOC/E NPUCYKAEHUA KOMMNEHCALLMMN CO CTOPOHbI COTPYAHUKA MUanLmn H.
3aaBUTeNb YyTpaTUA npaBo TpeboBaTb KoOMMeHcauumio oT rocyaapctea (cm. § 25 MocTtaHoBNeHusA).
YCTaHOBMB, Y4TO 3TO CPEACTBO NPABOBO 3aLLMTbl ObINIO YIKEe HEAOCTYNHO A4 3aABUTENA NOC/IE BbIHECEHUA
peleHns o B3bICKaHMM C H., Mbl HE CYMTAaEeM HYXKHbIM MPOAOAXKATb aHanM3. O4HAKO Mbl y4YUTbIBAEM
noapasymeBaembii  AoBog Bnacteit Poccuitckon ®PepepaumMm 0 TOM, 4YTO 3aABUTE/lb  HeceT
OTBETCTBEHHOCTb 33 CAENAHHbIM MM NPABOBOM BbI6OP, NOCKO/bKY OH MOT M36paTb NpeabABAEHNE UCKa K
H. n rocypgapctey o4HOBPEMEHHO, BMECTO TOr0, YTOObI BbICTYNATb FPaXK43aHCKMM UCTLOM MO YrOJI0BHOMY
aeny.

17. B 3TOM OTHOLWIEHUWN Mbl XOTeNIN Bbl MOAYEPKHYTbL ABa acneKkTa. Bo-nepebix, Mbl He y6eKAeHbl,
4yTO nonoxkeHua IparkgaHCKOro Kogekca Poccminckon Pepepaumm, B YactTHocTH ctatbk 150, 151, 1069 um
1070, Ha KoTOpble CCbITAaNCb HaUMOHa/bHbIe cydbl NPU OTKNIOHEHUU MCKa 3assutens (cm. § 24
HacTosiwero MocTaHOBNEHUS), NPEAOCTABNANM 3aABUTENIO AOCTAaTOUYHbIE rAaPaHTUU OT HeAOMNOHUMaHUA
nopAzKa UCNo/b30BaHMA AOCTYMHbIX CPeACTB MPaBOBOM 3alUUTbl U OFPAHUYEHUM, BbITEKAIOLWMNX U3 UX
0AHOBPEMEHHOr0 UCMO/b30BaHMA. B 3TOM CBA3M Mbl NoNaraem, YTo HU GOPMYNMUPOBKA ITUX NONOKEHUN,
HW UX 3aKOHOAZATe/IbHAaA UCTOPUA HE MOT/IN MO3BOJIUTL 3aABUTENIO YACHUTb, KaKMe NpaBoBble BbIBOAbI
CAENaoT HALMOHA/bHbIE CyAbl M3 er0 NPaBOBOro Bblbopa O NpeabaABAEHMM MCKa BHaYane K H. MHbimm
C/10BaMM, OHM He [ann eMy OCHOBaHMI Nosaratb, YTO €ro UcK K H. MmoXKeT noB/eyb fMeHWe npaBa Ha
npeabaBAEHNE UCKA K TOCYAAPCTBY C Lie/bto NoyYeHus 6onee 3HaYnTeIbHOM CYMMbl KOMMEHCALLUK, YEM
yXKe npucygeHHaa emy 3a cyeT H. Mbl oTmeyaem, 4TO HM BAactM Poccuiickont dPepepauymu, Hu
HAUMOHA/bHbIE CyAbl HE CCbIIA/IMCb Ha Kakoe-nnbo NpaBOBOE MOJIOMKEHME, Pa3bACHAIOLLEE BUA,
OTBETCTBEHHOCTU (cybcuanapHas, conmMaapHasa 1 TaKk ganee), KOTOpyt HeceT rocyaapcTBo 3a AeWCTBUA
CBOUX AOJINKHOCTHbIX UL, NPU paccMaTpmBaemblx obcToaTenbcTBax. B yactHocTH, cyabl He o60cHOBaNM
CBOIO MO3MLMIO O TOM, YTO 3asiBUTE/Ib HE MMEET NpaBa NPeabABAATb rPaXKAaHCKO-NPaBoBble TpeboBaHUSA
K rocyapcTBy Npy TOM YC/IOBMM, YTO B HOBOM Pa3bupaTenibCTBe yKe NPUCYXKAEHHAA eMy KOMNeHcauma
6bl1a 6bl NPUHATA BO BHMMaHWE B LENAX OnpeseneHus Toro, Noay4yma A OH NOJIHOE WU afeKBaTHoe
Bo3melleHuMe. Takum o06pasom, Mbl Noslaraem, YTo 3aaBUTENb MOT Pa3yMHO TpeboBaTb B HaUMOHa/bHbIX
cyZiax KOMMNeHcaLUum oT rocyaapcTBa, AarKe ecin B ero nosb3sy 66110 NPUCYKAEHO BO3MELLEHWE Bpeaa 3a
cyeT H.

18. BO-BTOpbIX, Mbl YyuuTbiBaeM TOT GaKT, 4YTO YronoBHoe pasbupaTtenbctBo MNpotus H.
npogosKanocb 6osnee AByX NeT, U HaUMOHANbHbIM Cygam noTpeboBanca ewe MNo4YTM rog ANA
paccCMOTPEHMA ero UcKa K rocyaapctsy. C yyeTom CMTyaUnmn, B KOTOPOI HaxoaMCA 3aaBUTE b B TO BPEMSA,
emy He MOeT 6bITb NOCTaBAEHO B BUHY MCNO/b30BaHMe cnocoba, oTBevaswero Hanbosee HacyLHbIM
€ro noTpebHOCTAM, TO eCTb rpaXkAaHCKOTO MCKa B YroNOBHOM pa3bupaTenbcTBe NpoTMB H., NOCKOMbKY OH
MMesl OCHOBaHWA MojaraTb, YTO €C/IM OH MPeabABMT UCK NpoTMB H. U byaeT He yaoOBNETBOPEH ero
NCXOA0M, OH He ByaeT fvieH npaBa Bo3byanTb pa3bupaTenibcTBO NPOTUB rocyAapcTBa.

19. MNopgBoga wTOr, Mbl MOANAraem, YTO COYeTaHue d)aKTOpOB, PaCCMOTPEHHDbLIX Bbllle,
CBMNAETENDBCTBYET O TOM, YTO 3aABUTENIb HE pacnosiarana Hn 060cob1eHHbIM cpegocrsom I'IpaBOBOﬁ 3anThl,
HW COBOKYMHOCTbO Cpeacts I'IpaBOBOﬁ 3alnTbl, YyAO0BAETBOPAOWMMU TPEGOBaHVIFIM cTtatbn 13
KoHBeHuUnK. COOTBETCTBEHHO, MMENIO MECTO HapyLweHne 3Toro nonoxxeHna KoHseHumu.

20. HakoHel, Mbl OTMEYaeM, YTO pa3mep KOMMEHCALMMU MOPANbHOIO Bpena, NPUCYKAEHHOW B
COOTBETCTBUM CO cTaTbe 41 KoHBeHUMW, ABNAETCA CAULWIKOM HEe3HAYMTeNbHbIM. [TOCKONBbKY Mbl
nonaraem, 4To MMesI0 MecTo HapyLleHue ctatb 13 KOHBEHLUM, Mbl NOTMYHO FOI0COBANAU NPOTUB MYHKTa
5 pe30at0TUBHOM YacTu MNocTaHoBAEHMA.
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<*> This judgment will become final in the circumstances set out in Article 44 § 2 of the Convention.
It may be subject to editorial revision.

In the case of Maksimov v. Russia,

The European Court of Human Rights (First Section), sitting as a Chamber composed of:
Christos Rozakis, President,

Anatoly Kovler,

Elisabeth Steiner,

Dean Spielmann,

Sverre Erik Jebens,

Giorgio Malinverni,

George Nicolaou, judges,

and {Andre} Wampach, Deputy Section Registrar,
Having deliberated in private on 25 February 2010,

Delivers the following judgment, which was adopted on that date:
PROCEDURE

1. The case originated in an application (No. 43233/02) against the Russian Federation lodged with
the Court under Article 34 of the Convention for the Protection of Human Rights and Fundamental
Freedoms ("the Convention") by a Russian national, Mr Vladimir Vladimirovich Maksimov ("the
applicant"), on 22 November 2002.

2. The Russian Government ("the Government") were represented by Mr P. Laptev, former
Representative of the Russian Federation at the European Court of Human Rights.

3. The applicant alleged, in particular, that the domestic courts had refused to award him sufficient



compensation for the damage caused as a result of the unlawful actions of police officers in April 2000,
and that police officers had ill-treated him in December 2001.

4. On 20 May 2005 the President of the First Section decided to give notice of the application to the
Government. It was also decided to examine the merits of the application at the same time as its
admissibility (Article 29 § 3).

5. The Government objected to the joint examination of the admissibility and merits of the
application. Having examined the Government's objection, the Court dismisses it.

THE FACTS
I. The circumstances of the case
6. The applicant was born in 1963 and lives in Krasnoyarsk.

A. Attempt to search the applicant's country
house in March 2000

7. 0On 2 March 2000 two police officers came to the applicant's country house, intending to search
it. The applicant objected and the police officers left. According to the applicant they returned later that
day, climbed over the fence and broke it.

8. 0n 23 December 2001 the applicant, having been unsuccessful in his attempts to initiate criminal
proceedings against the police officers, lodged an action against the local prosecution authorities seeking
compensation for damage resulting from their refusal to open a criminal case.

9. On 10 September 2002 the Krasnoyarsk Regional Court, at final instance, dismissed the action,
finding that the prosecution authorities had no cause to institute criminal proceedings as the police
officers had not searched the applicant's house.

B. lll-treatment on 24 April 2000
1. Events on 24 April 2000

10. On 24 April 2000, at 2.30 a.m., two police officers, Mr N. and Mr Ne., and officer N.'s relative,
Mr V., acting on information that the applicant owned an unregistered weapon, broke into his country
house. The applicant and his fifteen-year-old daughter were in the house. The officers told the applicant
that a man had been killed in a nearby house and demanded that the applicant hand over his hunting rifle
and cartridges.

11. In response to the applicant's assertion that he did not own a weapon, officer N. twice hit him
in the head with the hilt of his gun. Threatening to use a gun, he then ordered the applicant to stand with
his face to the wall, his hands against the wall and his legs spread. Having learnt that the applicant's
daughter was also in the house, officer N. ordered her to come downstairs. When she refused, officer N.
shot into the air. As the applicant's daughter still refused to comply, officer N. approached and hit her at
least four times in the head with the hilt of his gun. According to the applicant, having dragged the girl
downstairs, officer N. continued beating him and his daughter, threatening them with murder.

12. The police officers and Mr V. searched the house. Having found no weapons, officer N. again
beat the applicant up. The applicant alleged that officer N. had pressed the gun against his head and had
pulled the trigger. No shot was fired because the gun was not loaded. More murder threats followed.

13. The police officers tied the applicant's hands behind his back and took him to another house
where the beating and threats continued. The applicant was released several hours later after having



promised to come to a police station on the following day.
2. Criminal proceedings

14. On 25 April 2000 the applicant lodged a complaint with the Yemelyanovskiy district prosecutor,
describing the events of the previous night. Criminal proceedings were instituted.

15. On 24 July 2000 an investigator discontinued the criminal proceedings, finding that the
applicant's complaints were manifestly ill-founded. The investigator observed that medical experts had
examined the applicant and his daughter and had diagnosed both of them with closed craniocerebral
injuries and concussion. The experts also recorded compound wounds in the parietal region of the
applicant's head and four tear-contused wounds on his daughter's head. However, the investigator
concluded that there was no evidence in support of the applicant's allegations that the injuries had been
caused by officer N.

16. Four days later the Yemelyanovskiy district prosecutor quashed the decision and reopened the
investigation.

17. On an unspecified date officer N. was served with the bill of indictment and committed to stand
trial before the Yemelyanovskiy District Court of the Krasnoyarsk Region.

18. The applicant and his representative attended the trial hearings. On 4 June 2002 the District
Court found the applicant's representative in contempt for having offended the presiding judge and
excluded the representative from the courtroom.

19. On 6 June 2002 the Yemelyanovskiy District Court, having established that on 24 April 2000 Mr
N. had broken into the applicant's country house, had severely beaten the applicant and his daughter and
had searched the house, found him guilty of unlawful breaking and entering into a dwelling and gross
abuse of position, and sentenced him to three years and six months' imprisonment. The District Court,
without supporting its decision by any reasoning, also awarded 25,000 Russian roubles (RUB,
approximately 840 euros) in compensation for non-pecuniary damage to be paid to the applicant and his
daughter by Mr N. At the same time the District Court instructed the applicant to bring a separate action
for compensation for damage caused to his and his daughter's health by Mr N.'s unlawful actions.

20. The applicant appealed, complaining, inter alia, about the unfavourable outcome of the
proceedings.

21. On 27 August 2002 the Krasnoyarsk Regional Court, noting that the District Court had not
committed any gross violations of the law, upheld the judgment of 6 June 2002. The applicant was present
at the appeal hearing.

22. The judgment of 6 June 2002, as upheld on appeal on 27 August 2002, was not enforced in the
part concerning compensation for damage, because Mr N. did not have any assets.

3. Tort action against the State authorities

23. On 4 November 2002 the applicant and his daughter lodged an action against the Russian
Ministry of Finance, the Krasnoyarsk regional treasury and the Krasnoyarsk regional and Yemelyanovskiy
district police departments, seeking compensation for non-pecuniary damage. The applicant argued that
the State should bear responsibility for the unlawful actions of its agents, in this case police officer N.,
who had broken into his house and beaten him and his daughter. He also contended that the
compensation awarded to him by the judgment of 6 June 2002 was insufficient and had not even been
paid to him.

24. On 3 April 2003 the Sverdlovskiy District Court of Krasnoyarsk dismissed the action, reasoning



as follows:

"Having heard the parties and having studied the case materials, the court makes the following
findings.

On 6 June 2002 the Yemelyanovskiy District Court of the Krasnoyarsk Region found Mr N. guilty [of
the criminal offences] proscribed by Article 139 § 3 and Article 286 § 3 (a) and (b) of the Russian Criminal
Code and sentenced him to three years and six months' imprisonment. [The court] awarded 25,000
roubles in compensation for non-pecuniary damage to [the applicant] (10,000 roubles in his favour and
15,000 roubles to be paid to [his daughter]).

It was established in the court's judgment that on 24 April 2000 Mr N., acting against [the
applicant's] will, had entered his dwelling (a country house), where he had fired his gun a number of times.
Mr N. had twice hit [the applicant] in the head with the hilt of his gun, causing an abrasion to the
applicant's scalp... Mr N. had hit [the applicant's daughter] at least four times in the head with the hilt of
his gun, causing a closed craniocerebral injury accompanied by concussion, and four tear-contused
wounds...

By virtue of Article 254 of the Russian Code of Civil Procedure an individual has a right to appeal to
a court against the actions (inactions) of a State body, a municipal authority or their officials.

According to Article 1069 of the Russian Civil Code damage caused to an individual or a legal entity
by the unlawful actions (inactions) of State [and] municipal bodies or their officials... must be
compensated. The compensation is to be paid out of the funds of the Treasury of the Russian Federation,
the treasury of the constituent element of the Russian Federation or the treasury of the municipal entity
respectively.

Article 1069 does not cover the unlawful actions of all employees of a State or municipal body but
only those of the officials defined in the annotation to Article 285 of the Russian Criminal Code. Officials
are persons who permanently, temporarily or on the basis of a specific authorisation perform functions
of public agents or perform managerial, regulatory, administrative or economic functions in State and
municipal bodies or State and municipal entities. For liability under Article 1069 of the Russian Civil Code
to be invoked the official must have caused the damage in the performance of his duties.

By virtue of Article 49 of the Russian Constitution any person accused of having committed a
criminal offence is considered innocent until his guilt is proven according to a federal law and established
by a final court judgment.

It was established in the court hearing that after the judgment [of 6 June 2002] had become final,
Mr N. was dismissed from [the police service].

By virtue of Article 1070 of the Russian Civil Code damage caused to an individual as a result of his
unlawful conviction, the unlawful institution of criminal proceedings against him, his unlawful detention
on remand, the unlawful application of a written undertaking not to leave his place of residence or the
unlawful imposition of an administrative sanction such as arrest or correctional works should be
compensated in full, irrespective of the guilt of the officials of the [police], investigating, prosecuting or
judicial authorities, in a procedure established by law and out of the funds of the Treasury of the Russian
Federation or, if prescribed by law, the funds of the treasury of the constituent element of the Russian
Federation or the municipal entity.

Compensation for damage caused to an individual or a legal entity as a result of the unlawful actions
of the [police], investigating or prosecution authorities which did not produce any of the consequences
described in paragraph 1 of [Article 1070] should be awarded on the basis of and in line with the procedure
established by Article 1069 of [the Russian Civil Code]...

The legal relations between claimants and defendants do not fall within the ambit of Article 1070.



Therefore, [the court] dismisses [the claimant's] claims that the actions (inactions) of the authorities
of the Yemelyanovskiy district and Krasnoyarsk regional police departments and the Ministry of the
Interior of the Russian Federation were unlawful.

By virtue of Article 151 of the Russian Civil Code a court may order perpetrators to pay monetary
compensation for non-pecuniary damage (psychological and physical suffering) to individuals who
sustained such damage through actions which violated their personal non-pecuniary rights or otherwise
encroached on their non-pecuniary interests, as well as in other cases envisaged by a federal law.

Article 150 of the Russian Civil Code lists life, health, human dignity, personal safety... among those
non-pecuniary interests.

No compensation should be awarded for non-pecuniary damage because, by virtue of the judgment
of the Yemelyanovskiy District Court of the Krasnoyarsk Region, the applicant was awarded compensation
for non-pecuniary damage to be paid by Mr N., the direct tortfeasor.

The present judgment has not established responsibility on the part of any officials in causing
damage to [the applicant].

In such circumstances the court considers [the claimant's] claims manifestly ill-founded and
dismisses them in full."

25. On 16 July 2003 the Krasnoyarsk Regional Court upheld the District Court's judgment, finding
that:

"...in view of the fact that [the applicant] and [his daughter] made use of their right and lodged a
claim for compensation for non-pecuniary damage by the direct tortfeasor and that their claims were
allowed by the court in the course of the examination of the criminal case; that compensation for non-
pecuniary damage constitutes one-off redress; and that dual compensation for non-pecuniary damage
caused by the same actions of the person concerned is impossible, the [District] court lawfully dismissed
the plaintiffs' claims for compensation for non-pecuniary damage in connection with the unlawful actions
of Mr N."

C. Car hijacking in 2001

26. 0On 2 August 2001 the applicant's car was stolen. On the same day two individuals were arrested
and charged with theft. The car was returned to the applicant. On 28 May 2002 the Krasnoyarsk Regional
Court, at final instance, found the individuals guilty of the unlawful removal of a car without intent to steal
it, acquitted them of a charge of theft and sentenced them to two years' probation.

D. Alleged ill-treatment in 2001
1. Events on 19 December 2001

27. According to the applicant, on 19 December 2001 two police officers, M. and D., stopped him in
the street and attempted to carry out a search on his person. The applicant objected and the officers took
him to the local police station, where he was beaten up and placed in a temporary detention unit. He was
released two hours later without being given any reasons for his arrest.

28. The Government provided a different version of events, insisting that officers M. and D. had
taken the applicant to Sverdlovsk district police station in Krasnoyarsk as he had committed an
administrative offence proscribed by Article 162 of the RSFSR Code of Administrative Offences. In the
station the officer on duty drew up report No. 29384 recording the details of the administrative offence.
The report, which was provided to the Court by the Government, consisted of a two-page printed
template in which the date, the officer's and applicant's names, the applicant's personal data and a



description of the administrative offence had been filled in by hand. The relevant part reads as follows
(the pre-printed part in Roman script and the part written by hand in italics):

"on 19 December 2001, at approximately 10.20 a.m., at a public transport stop... [the applicant]
was in an intoxicated state, walked staggering from one side to another and looked untidy, thereby
committing an administrative offence proscribed by Article 162 of the Code of Administrative Offences,
namely "appearance in a public place in an intoxicated state".

Witnesses, victims

[The applicant] was explained to him his rights and duties laid down in Article 247 of the Code of
Administrative Offences.

PERPETRATOR'S EXPLANATIONS.

[1] drank 100 grams of vodka.

I, [the applicant], have been informed that my case will be examined by the Sverdlovskiy district
police department.

Decision taken in the case: in compliance with Article 162 § 1 of the RSFSR Code of Administrative
Offences a warning was issued."

29. After his release from the police station on 19 December 2001 the applicant was examined by a
doctor in the trauma unit of the local hospital and diagnosed with an injury to the left side of his chest. In
the absence of visible traces of an injury, the diagnosis was made by means of palpation of the chest, with
the applicant complaining of pain. The doctor called the Sverdlovskiy district police department and
reported the applicant's injury, allegedly sustained at the hands of the police officers. The officer on duty
recorded the conversation in an information log and assigned it case number 014623.

30. On the same day officer D. filed a one-sentence report indicating that on 19 December 2001 at
9.20 a.m., he and officer M. had arrested the applicant because he had been drunk, had been walking
unsteadily and looked untidy.

31. On 19 December 2001 a duty police officer questioned the applicant about the circumstances
in which he had sustained his injury. The applicant explained that on the morning of the same day he had
been approached by two police officers who had asked him to present identification documents. In
response to the applicant's statement that he had no papers, a police officer tried to search him. The
applicant objected and was taken to the local police station, where he was searched. After the search one
of the officers took him to a cell, where he hit the applicant several times in the chest, accompanying the
blows with instructions to learn to communicate with the police properly.

32. On the following day officer M. addressed a written explanation to a higher-ranking officer. The
explanation read as follows:

"In response to the questions asked [I] can explain that on 19 December 2001, at approximately
9.20 a.m., when |, a police officer, was on patrol with officer D., we noticed a suspicious man who was
dressed untidily (his coat was unbuttoned). Having approached the man, we introduced ourselves and
asked him to present identification documents, in response to which [the applicant], ...used offensive
language and refused to show [the documents], saying that he did not have time. Subsequently we asked
[the applicant] to accompany us to the police station... When we arrived at the station, the man was asked
to put sharp objects on a shelf. [The applicant] took out a rusty clinch nail and said that he did not have
anything else except for a plastic bag with documents which he needed to take to the Sverdlovskiy District
Court. We suggested that he go to a cell for administrative arrestees. He entered the cell. Subsequently,



a record of administrative arrest was drawn up under Article 162 of the Russian Code of Administrative
Offences... After that [the applicant] was released."

2. Complaints to a prosecutor's office

33. On 20 December 2001 the applicant requested the Sverdlovskiy district prosecutor to institute
criminal proceedings against the police officers, alleging that he had been unlawfully taken to the police
station and that he had been searched and beaten up there. The applicant also claimed that no reports
had been drawn up concerning his arrest.

34.0n 25 December 2001 the Sverdlovskiy district prosecutor re-directed the applicant's complaint
to the Sverdlovskiy district police department, requesting an internal inquiry.

35. On 9 January 2002 the head of the police department issued a report, finding as follows:

"On 19 December 2001, at approximately 9 a.m., patrol officers [M. and D.] and police trainee, Ms
., started their shift from [the local police station]. At approximately 10.15 a.m. near a house... officers
M. and D. stopped [the applicant], who was in the state of alcohol intoxication, looked untidy, and was
walking unsteadily, holding his right hand to his bosom, arousing the officers' suspicion. The police officers
brought [the applicant] to the police station as he did not have any identification documents on him.
Record [of the arrest] No. 1977 was entered in the arrests registration log in the station. On being signed
in [the applicant] was searched in compliance with the requirements of section 11 (2) of the Police Act.

Police officer M. drew up administrative offence record No. 29384 in relation to [the applicant's]
offence proscribed by Article 162 of the RSFSR Code of Administrative Offences. On 19 December 2001 a
decision was issued on the basis of the case file materials: [the applicant was] warned.

The arrests registration log shows that [the applicant] was released at 11 a.m.

In his complaint [the applicant] contended that the police officers had arrested him without any
valid reasons; furthermore, the police officers had unlawfully performed a body search on him. After he
was brought to the police station he had been beaten up by a police officer.

Police officers M. and D. explained in their statements that on 19 December 2001 they had arrested
[the applicant]; an administrative offence record under Article 162 of the RSFSR Code of Administrative
Offences had been drawn up concerning him; no physical force or special measures had been used against
[the applicant].

The official internal inquiry did not manage to resolve the discrepancies between the police officers'
and [the applicant's] statements."

The materials from the police internal inquiry were sent to the office of the Sverdlovskiy district
prosecutor.

36. On 18 January 2002 the prosecutor ordered a graphological analysis of the signature on the
report of 19 December 2001 because the applicant claimed that he had not signed any document that
day. On 5 February 2002 the Krasnoyarsk town expert bureau submitted an opinion, noting that the data
provided insufficient basis for a firm finding to the effect that the applicant had signed the report.
However, the experts did not exclude the possibility that the signatures belonged to the applicant.

37. 0On 18 February 2002 an assistant of the Sverdlovskiy district prosecutor, relying on the results
of the internal police inquiry, the graphological expert report and on statements by the applicant, police
officers M. and D. and the doctor who had examined the applicant on 19 December 2001, refused to
institute criminal proceedings against the police officers, finding no criminal conduct in their actions. In
particular, the assistant prosecutor held as follows:



"Thus, the investigation did not establish the elements of a criminal offence... in the actions of police
officers M. and D. [The applicant's] arrest and his signing-in at [the local police station] were performed
in compliance with the administrative legal norms; an administrative offence report under Article 162 of
the RSFSR Code of Administrative Offences was issued in respect of [the applicant]. On 19 December 2001
it was decided to take administrative action against [the applicant] in the form of a warning. For conduct
to form the corpus delicti of an offence proscribed by Article 286 of the Russian Criminal Code an official
must have committed acts which no one in any circumstances may commit (injuring an individual without
any reason). However, it was impossible to reliably establish that [the applicant] had sustained an injury
because his diagnosis was called into question and was not monitored in time. No forensic medical expert
examination was performed in respect of those injuries."

38. The applicant appealed to the Sverdlovskiy District Court, complaining, inter alia, that his arrest
on 19 December 2001 and his charging with an administrative offence had been unlawful. He insisted that
he had only learned about the administrative charges from the assistant prosecutor's decision.

39. On 11 July 2002 the District Court quashed the decision of 18 February 2002 and authorised the
prosecution authorities to perform an additional investigation. In particular, it stressed that the
investigating authorities should question the police trainee, Ms I., about the circumstances surrounding
the applicant's arrest and the doctor from the trauma unit about the applicant's alleged state of alcohol
intoxication. The District Court also observed that the applicant should lodge a separate complaint
concerning the administrative arrest.

40. No appeal was lodged against the decision of 11 July 2002 and it became final. The applicant did
not complain of the alleged unlawfulness of his administrative arrest in separate proceedings.

41.0n 20 September 2002 a Sverdlovskiy deputy district prosecutor closed the investigation, finding
no prima facie case to be answered. The decision incorporated the text of the decision issued on 18
February 2002 together with additional paragraphs which read as follows:

"In the course of the additional investigation the acting head of the trauma unit of Sverdlovsk
District, Mr B., was questioned; [he] explained that when a person is admitted to the trauma unit in a
state of intoxication, a record in "a criminal registry" log is made stating that the person is in a state of
alcohol intoxication. In [the applicant's] case no such record was made; that is why he cannot describe
the state in which the applicant had been.

A police officer from the patrol division of the Sverdlovsk district police department, Ms I., when
questioned in the course of the additional investigation, explained that in December 2001 she had been
a trainee. On 19 December 2001 she was in a patrol unit... together with police officers M. and D. Between
9.30 a.m. and midday, [the applicant] was brought in; [he] behaved inappropriately and was dressed
untidily. The man was placed in a cell for administrative arrestees and an administrative offence record
under Article 162 of the RSFSR Code of Administrative Offences was drawn up in respect of his conduct.
[The applicant] signed the record."

42. In response to the applicant's complaints about the prosecution authorities' failure to
investigate his ill-treatment complaints thoroughly, on 14 November 2002 the Krasnoyarsk Regional
Court, at final instance, upheld the decision of 20 September 2002, finding that the deputy prosecutor
had thoroughly assessed the evidence and had drawn the correct conclusions.

43. On 30 January 2003 the Krasnoyarsk first deputy regional prosecutor quashed the decision of
20 September 2002, finding that the investigation was incomplete and the decision premature. He
ordered a new round of investigations, setting out a list of steps to be taken, including the identification
of individuals who might have seen the applicant in the police station. The first deputy also noted a
number of inconsistencies in the police officers' statements regarding, among other aspects, the time of
the arrest, the applicant's state of intoxication and the absence of identification documents.



44. On 18 March 2003 a deputy prosecutor of the Sverdlovskiy District dismissed the applicant's ill-
treatment complaint as manifestly ill-founded. The decision repeated the wording of the previous two
decisions refusing the institution of criminal proceedings against the police officers. In addition, a deputy
prosecutor cited statements given by police officers M., D. and |. during the additional investigation.
Owing to the remoteness of the events the three police officers were unable to recall the exact time when
they had arrested the applicant. The deputy prosecutor also pointed out that the samples of the police
officers' handwriting did not allow a forensic expert to make a conclusive finding as to the authorship of
the signatures on the record of the applicant's arrest. The final paragraph of the decision read as follows:

"Thus, the investigation did not establish any criminal conduct... [in the police officers' D., M., and
I.] actions. [The applicant's] arrest and his signing-in at the [local police station] were performed in
accordance with the administrative law in force at the material time; an administrative offence record
was drawn up in respect of [the applicant]; he appealed against it in accordance with the procedure
established by law. On 19 December 2001 [the applicant] was found guilty of [an administrative offence]
and a warning was issued. For conduct to form the corpus delicti of an offence under Article 286 of the
Russian Criminal Code an official must have committed acts which no one in any circumstances may
commit. By virtue of sections 10 [and] 11 of the Police Act, police officers must put an end to and prevent
the commission of administrative offences, [must] check individuals' identification documents if there are
grounds to suspect them of having committed an administrative offence, [must] perform searches on
individuals and their personal belongings; and [must] perform administrative arrests and draw up records
of administrative actions. According to the Statutes of the Russian Federation Police Officers Patrol
Service, patrol units must ensure public safety and preserve public order on their rounds, at their duty
points and in the adjacent areas; [they] must prevent and put an end to administrative offences... Mr M.
and Mr D. gave statements during the investigation explaining that they had checked [the applicant's]
documents because [the applicant] was suspected of having committed an administrative offence."

45. On 16 September 2003 the Krasnoyarsk Regional Court, acting at final instance, dismissed the
applicant's complaint against the decision of 18 March 2003, concluding that the deputy prosecutor's
findings were correct.

3. Proceedings against officials of the Krasnoyarsk
regional prosecutor's office

46. On 18 February 2002 the applicant complained before the courts that officials from the
Krasnoyarsk regional prosecutor's office had not examined his complaints properly and had also
intercepted his complaints to the Prosecutor General of the Russian Federation. On 17 April 2002 the
Krasnoyarsk Regional Court disallowed the claim because the applicant had failed to comply with the
procedural requirements for lodging such a complaint.

4. Tort action

47. The applicant brought an action before the Sverdlovskiy District Court against the Russian
Ministry of Finance, the Ministry of the Interior, officials of the Krasnoyarsk regional and Sverdlovsk
district prosecutors' offices and the Sverdlovskiy district police department. He sought compensation for
damage caused by the police officers on 19 December 2001 on account of his arrest, ill-treatment and
search and the forgery of administrative records concerning him.

48. On 26 December 2003 the Sverdlovskiy District Court dismissed the applicant's action, relying
on the deputy prosecutor's decision of 18 March 2003 and citing Articles 151, 1064 and 1070 of the
Russian Civil Code. The reasoning of the District Court read as follows:

"Taking into account the circumstances established and having regard to the legal norms cited, the
court does not see any ground to allow the action as it is unsubstantiated; [the applicant] did not provide
the court with any evidence showing that he had sustained damage as a result of unlawful actions on the



part of the police officers and prosecution authorities. At the same time, the lawfulness of the police
officers' and prosecution authorities' actions... was thoroughly looked into on a number of occasions and
was confirmed by the decision of 17 July 2003 of the Sverdlovsk District Court of Krasnoyarsk, as upheld
on appeal by the Krasnoyarsk Regional Court on 16 September 2003.

[The applicant's] allegations that he sustained non-pecuniary damage as a result of unlawful actions
on the part of the police officers and prosecution authorities are manifestly ill-founded having regard to
the grounds which [the court took into account] in dismissing the action."

Il. Relevant domestic law

A. Criminal-law remedies against illegal acts of public
officials Investigation of criminal offences

49. Article 117 § 2 (f) of the Criminal Code of the Russian Federation makes acts of torture
punishable by up to seven years' imprisonment. Under Article 286 § 3 (a) and (c) abuse of an official
position associated with the use of violence or entailing serious consequences carries a punishment of up
to ten years' imprisonment.

50. The Code of Criminal Procedure of the Russian Federation (in force since 1 July 2002, "the CCrP")
provides that a criminal investigation may be initiated by an investigator or a prosecutor following a
complaint by an individual or on the investigative authorities' own initiative, where there are reasons to
believe that a crime has been committed (Articles 146 and 147). A prosecutor is responsible for overall
supervision of the investigation (Article 37). He can order specific investigative actions, transfer the case
from one investigator to another or order an additional investigation. If there are no grounds to initiate a
criminal investigation, the prosecutor or investigator issues a reasoned decision to that effect, which has
to be notified to the interested party. The decision is amenable to appeal to a higher-ranking prosecutor
or to a court of general jurisdiction under a procedure established by Article 125 of the CCrP (Article 148).
Article 125 of the CCrP provides for judicial review of decisions by investigators and prosecutors that might
infringe the constitutional rights of the participants in proceedings or prevent access to a court.

B. Civil-law remedies against illegal
acts by public officials

51. The relevant provisions of the Civil Code of the Russian Federation (of 30 November 1994) read
as follows:

Article 150. Incorporeal assets

"1. An individual's life and health, dignity, personal integrity, honour and goodwill, professional
reputation, the inviolability of his or her private life, personal and family secrets, the right to liberty of
movement and to choose his or her place of temporary and permanent residence, the right to a name,
copyright, other personal non-property rights and other incorporeal assets which a person possesses by
virtue of birth or by operation of law shall be inalienable and shall not be transferable by any means..."

Article 151. Compensation for non-pecuniary damage

"If certain actions impairing an individual's personal non-property rights or encroaching on other
incorporeal assets have caused him or her non-pecuniary damage (physical or mental suffering)... the
court may require the perpetrator to pay pecuniary compensation for that damage..."

52. Article 1064 § 1 of the Civil Code of the Russian Federation provides that damage caused to the
person or property of a citizen must be compensated for in full by the tortfeasor. Under Article 1069, a
State agency or a State official whose unlawful actions or failure to act cause damage to an individual will
incur liability. Such damage is to be compensated for at the expense of the federal or regional treasury.



Articles 1099 - 1101 of the Civil Code provide for compensation for non-pecuniary damage. Article 1099
states, in particular, that compensation must be awarded for non-pecuniary damage irrespective of any
award for pecuniary damage.

THE LAW
I. Alleged violation of Article 13 of the Convention

53. The applicant, invoking Article 13 of the Convention, complained that the domestic courts'
refusal to award him sufficient compensation for the damage caused by police officer N. had deprived
him of an effective remedy in respect of his complaint of ill-treatment. Article 13 reads as follows:

"Everyone whose rights and freedoms as set forth in [the] Convention are violated shall have an
effective remedy before a national authority notwithstanding that the violation has been committed by
persons acting in an official capacity."

A. Submissions by the parties

54. The Government submitted that the applicant's right guaranteed by Article 13 of the Convention
had been fully respected as police officer Mr N., who had broken into the applicant's house and had
beaten him and his daughter up, had been convicted and sentenced to imprisonment. In addition,
compensation of RUB 25,000 had been awarded to the applicant and his daughter. The Government
stressed that the applicant's tort action against State bodies, including the Yemelyanovskiy district police
department which had employed officer N., had lacked any legal basis as "dual compensation for non-
pecuniary damage caused by the same actions of the person concerned [was] impossible".

55. The applicant averred that when the domestic courts awarded insufficient compensation for
damage caused by the unlawful actions of a State official and when such compensation was not even paid,
the State should bear subsidiary liability and should provide compensation for the damage caused by the
actions of its agent. However, in his case the domestic courts had unlawfully refused to take into account
the particular circumstances: the insufficiency of the compensation, his inability to obtain it and the
responsibility of the State to provide effective protection of rights and to remedy violations of those rights,
particularly when they had been perpetrated by State agents.

B. The Court's assessment
1. Admissibility

56. Before examining, if necessary, whether the applicant had at his disposal an effective remedy
by which to complain about the ill-treatment he had sustained at the hands of the police on 24 April 2000,
the Court needs to assess whether Article 13 of the Convention is in fact applicable, taking into account
the fact that the Court has not been called upon to address a violation of the applicant's right guaranteed
by Article 3 of the Convention.

57. In this connection the Court reiterates its finding in the case of Klass and Others v. Germany (6
September 1978, §§ 63 - 64, Series A No. 28), which read as follows:

"...Article 13 states that any individual whose Convention rights and freedoms "are violated" is to
have an effective remedy before a national authority even where "the violation has been committed" by
persons in an official capacity. This provision, read literally, seems to say that a person is entitled to a
national remedy only if a "violation" has occurred. However, a person cannot establish a "violation" before
a national authority unless he is first able to lodge with such an authority a complaint to that effect.
Consequently, ....it cannot be a prerequisite for the application of Article 13 that the Convention be in fact
violated. In the Court's view, Article 13 requires that where an individual considers himself to have been



prejudiced by a measure allegedly in breach of the Convention, he should have a remedy before a national
authority in order both to have his claim decided and, if appropriate, to obtain redress. Thus Article 13
must be interpreted as guaranteeing an "effective remedy before a national authority" to everyone who
claims that his rights and freedoms under the Convention have been violated."

58. The Court has since translated its finding in Klass (cited above) into the notion that a person with
an "arguable claim" of being the victim of a violation of a right enshrined in the Convention should be able
to seek a remedy (see, for example, Silver and Others v. the United Kingdom, 25 March 1983, § 113, Series
A No. 61). Ever since, Article 13 has been consistently interpreted by the Court as requiring a remedy in
domestic law only in respect of grievances which can be regarded as "arguable" in terms of the Convention
(see Hatton and Others v. the United Kingdom [GC], No. 36022/97, § 137, ECHR 2003-VIII).

59. Turning to the circumstances of the present case, the Court observes that the parties did not
dispute that on 24 April 2000 the applicant had been subjected to treatment contrary to Article 3 of the
Convention. The domestic authorities conducted a criminal investigation into the applicant's grievances
and found former police officer N. guilty of gross abuse of position in that he had broken into the
applicant's house and had assaulted him and his daughter, causing them serious injury (see paragraph 19
above). The fact that the applicant's allegations of ill-treatment were ultimately substantiated makes his
claim an "arguable" one for the purposes of Article 13 of the Convention (see Kaya v. Turkey, 19 February
1998, § 107, Reports of Judgments and Decisions 1998-1, and Chahal v. the United Kingdom, 15 November
1996, § 147, Reports 1996-V).

60. The Court does not however lose sight of the fact that the criminal investigation into the
applicant's ill-treatment complaints, the promptness and efficiency of which the applicant did not dispute,
resulted in the criminal conviction and sentencing of the perpetrator. At the same time, relying on Article
13 of the Convention, the applicant argued that he had been unable to obtain sufficient compensation for
the damage resulting from the inhuman treatment inflicted by a State agent. In this regard the Court
reiterates that the nature of the right guaranteed by Article 3 of the Convention, being one of the most
fundamental in the scheme of the Convention, has implications for the nature of the remedies which must
be guaranteed to the applicant. In particular, the Court has already held on a number of occasions that
where the applicant has an arguable claim that he was ill-treated by agents of the State, the notion of an
effective remedy for the purposes of Article 13 entails the payment of compensation where appropriate,
in addition to a thorough and effective investigation capable of leading to the identification and
punishment of those responsible (see Aksoy v. Turkey, 18 December 1996, § 98, Reports 1996-VI, and
{Aydin} v. Turkey, 25 September 1997, § 103, Reports 1997-VI). Seen in these terms the requirements of
Article 13 are broader than a Contracting State's procedural obligation under Article 3 to conduct an
effective investigation (see Ergi v. Turkey, 28 July 1998, § 98, Reports 1998-1V, and, mutatis mutandis,
Kaya, cited above, § 107).

61. Accordingly, it falls to be ascertained whether, apart from benefiting from an effective and
prompt investigation into his Article 3 complaints, the applicant was also afforded "an effective remedy
before a national authority" within the meaning of Article 13 of the Convention. The Court therefore finds
that this complaint is not manifestly ill-founded within the meaning of Article 35 § 3 of the Convention
and that it is not inadmissible on any other grounds. It must therefore be declared admissible.

2. Merits

62. The Court reiterates that Article 13 of the Convention guarantees the availability at the national
level of a remedy to enforce the substance of the Convention rights and freedoms in whatever form they
might happen to be secured in the domestic legal order. The effect of Article 13 is thus to require the
provision of a domestic remedy to deal with the substance of the relevant Convention complaint and to
grant appropriate relief, although Contracting States are afforded some discretion as to the manner in
which they conform to their Convention obligations under this provision. The Court has already noted
that the scope of the obligation under Article 13 varies depending on the nature of the applicant's



complaint under the Convention. Nevertheless, the remedy required by Article 13 must be "effective" in
practice as well as in law, in particular in the sense that its exercise must not be unjustifiably hindered by
the acts or the omissions of the authorities of the respondent State (see Aksoy, cited above, § 95, and
{Mentes} and Others v. Turkey, 28 November 1997, § 89, Reports 1997-VIll). The Court further considers
that, where an arguable breach of one or more of the rights under the Convention is in issue, there should
be available to the victim a mechanism for establishing any liability of State officials or bodies for that
breach (see T.P. and K.M. v. the United Kingdom [GC], No. 28945/95, § 107, ECHR 2001-V (extracts)).
Furthermore, in the case of a breach of Articles 2 and 3 of the Convention, compensation for the pecuniary
and non-pecuniary damage flowing from the breach should in principle be available as part of the range
of redress (see Z and Others v. the United Kingdom [GC], No. 29392/95, § 109, ECHR 2001-V).

63. Turning to the circumstances of the present case the Court observes, and it was not in dispute
between the parties, that the applicant sustained serious injuries resulting from police officer N.'s
conduct. The effective investigation into the applicant's ill-treatment complaints alone could not redress
the physical and psychological damage flowing from the direct and deliberate invasion of the applicant's
bodily integrity and therefore represented only one part of the group of measures necessary to provide
redress for the ill-treatment by the State agent (see Vladimir Romanov v. Russia, No. 41461/02, § 79, 24
July 2008). The applicant submitted that he had attempted to obtain redress for the ill-treatment suffered
by bringing two tort actions. However, he argued that the remedy was not sufficiently effective to comply
with Article 13 of the Convention, as it did not provide adequate redress. It is apparent from the above
that the Court must examine whether the judicial avenue for obtaining compensation for the damage
sustained by the applicant represented an effective, adequate and accessible remedy capable of satisfying
the requirements of Article 13 of the Convention.

64. The Court reiterates that the applicant introduced an action in the course of the criminal
proceedings against the police officer N., seeking compensation for damage resulting from the latter's
unlawful conduct. The domestic courts partly allowed the action, awarding the applicant RUB 10,000 in
compensation for non-pecuniary damage, and instructed him to bring a separate action for compensation
in respect of the injuries suffered to his person (see paragraph 19 above). The award was never enforced
as Mr N. did not have the requisite funds. Subsequently, the applicant brought an action against a number
of State agencies, including the Yemelyanovskiy district police department which had employed officer
N., arguing that the amount of compensation awarded was inadequate and had not in fact been paid to
him. He further argued that the courts should hold the State accountable and punish it for the outrageous
conduct of its agent, in order to act as a deterrent to future offences, and should thus award him sufficient
compensation for the injuries suffered. On 3 April 2003 the Sverdlovskiy District Court dismissed the
action, holding that the situation in which the applicant had found himself was not covered by the legal
provisions abrogating the State's immunity from tort liability and establishing the conditions for suits and
claims against the State for damage caused by unlawful acts or omissions of its agencies and officials. In
addition, the District Court found that the applicant had already made use of his right to obtain redress
by successfully introducing the tort action against the direct tortfeasor, Mr N. (see paragraph 24 above).
On 16 July 2003 the Krasnodar Regional Court, having examined the applicant's appeal, confirmed the
overall correctness of the District Court's decision to dismiss the action. However, the Regional Court
amended the District Court's reasoning by setting aside its conclusion as to the inapplicability of the legal
provisions on the State's liability, while endorsing the finding that the applicant had already benefited
from the right to claim reparation of the damage from the perpetrator of the injury (see paragraph 25
above).

65. The Court observes that Russian law undoubtedly afforded the applicant the possibility of
bringing judicial proceedings to claim compensation for the damage suffered as a result of his ill-
treatment. The Court reiterates that the applicant availed himself of that possibility by bringing an action
against the direct tortfeasor (see paragraph 19 above) and subsequently by bringing a claim against
various State agencies seeking compensation for the damage he had sustained on account of the ill-
treatment (see paragraph 23 above). The domestic courts awarded him RUB 10,000 in compensation for
non-pecuniary damage to be paid by Mr N. The applicant's dissatisfaction with the amount of the award



does not in itself demonstrate that a tort action was an ineffective remedy for airing such complaints. In
this connection the Court notes that the "effectiveness" of a "remedy" within the meaning of Article 13
does not depend on the certainty of a favourable outcome for the applicant. Nor does the "authority"
referred to in that provision necessarily have to be a judicial authority; but if it is not, its powers and the
guarantees which it affords are relevant in determining whether the remedy before it is effective. Also,
even if a single remedy does not by itself entirely satisfy the requirements of Article 13, the aggregate of
remedies provided for under domestic law may do so (see {Conka} v. Belgium, No. 51564/99, § 75, ECHR
2002-1).

66. At the same time the Court does not lose sight of the applicant's argument pertaining to the
unenforceability of the judicial award. In this connection it is worth noting that the requirements of Article
13 take the form of a guarantee and not of a mere statement of intent or a practical arrangement. That is
one of the consequences of the rule of law, one of the fundamental principles of a democratic society,
which isinherent in all the Articles of the Convention (see {Conka}, cited above, § 83). The Court reiterates
that the enforceability of awards is among the requirements of Article 13 (see T.P. and K.M., cited above,
§ 109). While acknowledgment of the wrong done might bring some degree of redress and satisfaction, if
the redress measures are never implemented it cannot be said that the applicant concerned has obtained
redress beyond a "paper" judgment.

67. It appears that the Russian courts are not required to give even minimal consideration to the
issue of the possible enforcement of the judicial award they make against a private tortfeasor. Ultimately,
a successful plaintiff has no possibility of foreseeing whether he will, in fact, receive the judicial award
made in his favour. However, the Court is mindful of the fact that in the sphere of enforcement of
judgments of a civil character the State's positive obligation under the Convention is limited to organising
a system for enforcement of judgments which is effective both in law and in practice, and ensuring their
enforcement without undue delay (see Sanglier v. France, No. 50342/99, § 39, 27 May 2003, and Fuklev
v. Ukraine, No. 71186/01, § 84, 7 June 2005). Only when the authorities are obliged to act in order to
enforce a judgment and they fail to do so can their inactivity engage the State's responsibility under the
Convention (see Scollo v. Italy, 28 September 1995, § 44, Series A No. 315-C).

68. The Court observes that the applicant did not argue that the Russian internal legal order was
not capable of guaranteeing the execution of the judgment given in his case or that the State - as the
holder of public authority - did not act diligently in order to assist the applicant in securing execution of
the judgment award against Mr N. The Court notes that the judgment of 6 June 2002 awarding the
applicant damages to be paid by Mr N., as upheld on appeal on 27 August 2002, was final and binding,
thus complying with the requirement of enforceability laid down by Article 13 of the Convention.

69. Furthermore, continuing with the applicant's argument as to the unenforceability of the award,
the Court is mindful of the choice of remedies which were open to the applicant. Quite apart from the
criminal proceedings to which he was a civil party, the applicant had the right to seek damages from the
State, by either lodging a tort action in parallel with the criminal investigation against Mr N., although not
within the criminal proceedings themselves, or by bringing such an action after the criminal proceedings
were completed (see paragraph 52 above). There was nothing to stop the applicant bringing such an
action at the appropriate moment and arguing that the State should be held liable for Mr N.'s actions and
should pay compensation for the injury sustained. The Court is of the opinion that, had the applicant
chosen that avenue instead of introducing an action against Mr N. within the criminal case, he could have
excluded the risk of obtaining an award against an insolvent defendant. However, the applicant made the
legal choice of introducing the action against Mr N. and should therefore bear the legal consequences,
including the defendant's insolvency and the loss of standing to sue the State.

70. In sum, the Court concludes that the facts of the present case disclose no violation of Article 13
of the Convention.

. Alleged violation of Article 3 of the Convention
on account of the events of 19 December 2001



71. The applicant complained that on 19 December 2001 the police had subjected him to treatment
incompatible with Article 3 of the Convention and that the authorities had not carried out an effective
investigation into the incident. The Court will examine this complaint from the standpoint of the State's
obligations under Article 3, which reads as follows:

"No one shall be subjected to torture or to inhuman or degrading treatment or punishment."
A. Submissions by the parties

72. The Government, disputing the applicant's version of the events of 19 December 2001,
submitted that there had been no objective evidence confirming the applicant's allegations. The
investigating authorities had looked into the events in question thoroughly and dismissed the applicant's
complaints, finding no case to be answered. In addition, the domestic courts at two levels of jurisdiction
had examined his claims and also considered them manifestly ill-founded.

73. The applicant argued that he had obtained a medical certificate showing that he had been hit at
least twice in the chest by the police officer. The investigators' reluctance to conduct a thorough
investigation into the events had given the police officers time to come up with an explanation for their
actions pertaining to his arrest, detention for two hours in the police station and ill-treatment.

B. The Court's assessment
1. Admissibility

74. The Court notes that this complaint is not manifestly ill-founded within the meaning of Article
35 § 3 of the Convention and that it is not inadmissible on any other grounds. It must therefore be declared
admissible.

2. Merits

(a) General principles
(i) As to the scope of Article 3

75. As the Court has stated on many occasions, Article 3 enshrines one of the most fundamental
values of democratic societies. Even in the most difficult circumstances, such as the fight against terrorism
and organised crime, the Convention prohibits in absolute terms torture and inhuman or degrading
treatment or punishment, irrespective of the victim's conduct (see Labita v. Italy [GC], No. 26772/95, §
119, ECHR 2000-IV, and Chahal v. the United Kingdom, 15 November 1996, § 79, Reports 1996-V). Article
3 makes no provision for exceptions and no derogation from it is permissible under Article 15 § 2 of the
Convention even in the event of a public emergency threatening the life of the nation (see Selmouni v.
France [GC], No. 25803/94, § 95, ECHR 1999-V, and Assenov and Others v. Bulgaria, 28 October 1998, §
93, Reports 1998-VIll).

76. The Court has consistently stressed that the suffering and humiliation involved must in any event
go beyond that inevitable element of suffering or humiliation connected with a given form of legitimate
treatment or punishment. Measures depriving a person of his liberty may often involve such an element.
In accordance with Article 3 of the Convention the State must ensure that a person is detained under
conditions which are compatible with respect for his human dignity and that the manner and method of
the execution of the measure do not subject him to distress or hardship exceeding the unavoidable level
of suffering inherent in detention (see Kudla v. Poland [GC], No. 30210/96, §§ 92 - 94, ECHR 2000-XI).

77.In the context of detainees, the Court has emphasised that persons in custody are in a vulnerable
position and that the authorities are under a duty to protect their physical well-being (see Tarariyeva v.



Russia, No. 4353/03, § 73, ECHR 2006-XV (extracts); Sarban v. Moldova, No. 3456/05, § 77, 4 October
2005; and Mouisel v. France, No. 67263/01, § 40, ECHR 2002-1X). In respect of a person deprived of his
liberty, any recourse to physical force which has not been made strictly necessary by his own conduct
diminishes human dignity and is in principle an infringement of the right set forth in Article 3 of the
Convention (see Sheydayev v. Russia, No. 65859/01, § 59, 7 December 2006; Ribitsch v. Austria, 4
December 1995, § 38, Series A No. 336; and Krastanov v. Bulgaria, No. 50222/99, § 53, 30 September
2004).

(i) As to the establishment of the facts

78. The Court reiterates that allegations of ill-treatment must be supported by appropriate
evidence. In assessing evidence, the Court has generally applied the standard of proof "beyond reasonable
doubt" (see Ireland v. the United Kingdom, 18 January 1978, § 161, Series A No. 25). However, such proof
may follow from the coexistence of sufficiently strong, clear and concordant inferences or of similar
unrebutted presumptions of fact. Where the events in issue lie wholly, or in large part, within the exclusive
knowledge of the authorities, as in the case of persons within their control in custody, strong
presumptions of fact will arise in respect of injuries occurring during such detention. Indeed, the burden
of proof may be regarded as resting on the authorities to provide a satisfactory and convincing explanation
(see Salman v. Turkey [GC], No. 21986/93, § 100, ECHR 2000-VII).

79. Where domestic proceedings have taken place, it is not the Court's task to substitute its own
assessment of the facts for that of the domestic courts and, as a general rule, it is for those courts to
assess the evidence before them (see Klaas, cited above, § 29). Although the Court is not bound by the
findings of the domestic courts, in normal circumstances it requires cogent elements to lead it to depart
from the findings of fact reached by those courts (see Matko v. Slovenia, No. 43393/98, § 100, 2 November
2006). Where allegations are made under Article 3 of the Convention, however, the Court must apply a
particularly thorough scrutiny (see, mutatis mutandis, Ribitsch, cited above, § 32).

(b) Application of the above principles in the present case
(i) Alleged ill-treatment by the police

80. Having examined the parties' submissions and all the material presented by them, the Court
finds it established that on 19 December 2001 the applicant was arrested and brought to Sverdlovskiy
district police station. He was released two hours later. Immediately after his release the applicant
reported to the local trauma unit, alleging that a police officer had beaten him up. A medical examination
in the unit resulted in his being diagnosed with an injury to the left side of his chest (see paragraph 29
above). The diagnosis was made on the basis of the applicant's complaints that he experienced pain during
the palpation of his chest. The doctor did not record any visible traces of injury. No further tests were
performed and no treatment was administered.

81. The Court notes the inconclusive character of the applicant's injury, which was consistently
called into question by the examining doctor in the course of the criminal investigation. It is also mindful
of the fact that the initial diagnosis was not backed up by any subsequent medical findings, with the
history of development of the injury not being recorded since the applicant did not request further
medical examinations or assistance. In addition, there was no other evidence of ill-treatment, such as
testimony by an independent witness.

82. It follows that the material in the case file does not provide an evidentiary basis sufficient to
enable the Court to find "beyond reasonable doubt" that the applicant was subjected to the alleged ill-
treatment on 19 December 2001 (see, for similar reasoning, Gusev v. Russia (dec.), No. 67542/01, 9
November 2006, and, most recently, Toporkov v. Russia, No. 66688/01, §§ 43 - 45, 1 October 2009).
Accordingly, the Court cannot but conclude that there has been no violation of Article 3 of the Convention
under its substantive limb.



(ii) Alleged inadequacy of the investigation

83. The Court reiterates that where an individual raises an arguable claim that he has been seriously
ill-treated in breach of Article 3, that provision, read in conjunction with the State's general duty under
Article 1 of the Convention to "secure to everyone within their jurisdiction the rights and freedoms
defined in... [the] Convention", requires by implication that there should be an effective official
investigation. An obligation to investigate "is not an obligation of result, but of means": not every
investigation should necessarily be successful or come to a conclusion which coincides with the claimant's
account of events; however, it should in principle be capable of leading to the establishment of the facts
of the case and, if the allegations prove to be true, to the identification and punishment of those
responsible. Thus, the investigation of serious allegations of ill-treatment must be thorough. That means
that the authorities must always make a serious attempt to find out what happened and should not rely
on hasty or ill-founded conclusions to close their investigation or as the basis of their decisions. They must
take all reasonable steps available to them to secure the evidence concerning the incident, including, inter
alia, eyewitness testimony, forensic evidence, and so on. Any deficiency in the investigation which
undermines its ability to establish the cause of injuries or the identity of the persons responsible will risk
falling foul of this standard (see, among many authorities, Mikheyev, cited above, §§ 107 et seq., and
Assenov and Others, cited above, §§ 102 et seq.).

84. Turning to the circumstances of the present case, the Court observes that on 20 December 2001,
the day following the alleged ill-treatment, the applicant complained to the Sverdlovskiy district
prosecutor. The matter was hence duly brought before the competent authorities at a time when they
could reasonably have been expected to investigate the circumstances in question. The applicant's
allegations, which were detailed and consistent throughout the domestic proceedings and before this
Court, were, at least to some extent, corroborated by a medical certificate recording an injury to the left
side of his chest. The Court is also mindful of the fact that at the material time the doctor found the
applicant's allegations of ill-treatment plausible enough to report the injury to the Sverdlovsk regional
police department (see paragraph 29 above). The applicant's claim, as submitted in December 2001, was
therefore shown to be "arguable" and the domestic authorities were placed under an obligation to carry
out "a thorough and effective investigation capable of leading to the identification and punishment of
those responsible" (see, for similar reasoning, Egmez v. Cyprus, No. 30873/96, § 66, ECHR 2000-XIl; Ahmet
{Ozkan} and Others v. Turkey, No. 21689/93, §§ 358 and 359, 6 April 2004; and, most recently, Generalov
v. Russia, No. 24325/03, § 139, 9 July 2009).

85. In this connection the Court notes that the prosecution authorities, who were made aware of
the applicant's beating, carried out a preliminary investigation which did not result in criminal
prosecution. The applicant's ill-treatment complaints were also the subject of examination by the
domestic courts at two levels of jurisdiction. In the Court's opinion, the issue is consequently not so much
whether there was an investigation, since the parties did not dispute that there was one, but whether it
was conducted diligently, whether the authorities were determined to identify and prosecute those
responsible and, accordingly, whether the investigation was "effective".

86. The Court reiterates that the applicant was entirely reliant on the prosecutor to gather the
evidence necessary to corroborate his complaint. The prosecutor had the legal power to interview the
police officers, summon witnesses, visit the scene of the incident, collect forensic evidence and take all
other crucial steps for the purpose of establishing the truth of the applicant's account. His role was critical
not only to the pursuit of criminal proceedings against the possible perpetrators of the offences but also
to the pursuit by the applicant of other remedies to redress the harm he had suffered (see paragraph 50
above).

87.The Court will therefore first assess the promptness of the prosecutor's investigation, viewed as
a gauge of the authorities' determination to identify and, if need be, prosecute those responsible for the
applicant's ill-treatment (see Selmouni v. France [GC], No. 25803/94, §§ 78 and 79, ECHR 1999-V). In the
present case the applicant brought his allegations of ill-treatment to the attention of the authorities by
making a complaint to the Sverdlovskiy district prosecutor (see paragraph 33 above). The prosecutor did



not launch an investigation after being notified of the alleged beatings. Instead he remitted the applicant's
complaint to the Sverdlovskiy district police department, a State authority whose employees were
implicated in the events which were to be looked into, with an order to conduct an official police inquiry
(see paragraph 34 above). While the Court acknowledges the necessity of internal inquiries by the police
with a view to possible disciplinary sanctions in cases of alleged police abuse, it finds it striking that in the
present case the initial investigative steps, which usually prove to be crucial for the establishment of the
truth in cases of police brutality, were conducted by the police force itself (see, for similar reasoning,
Vladimir Fedorov v. Russia, No. 19223/04, § 69, 30 July 2009). In this connection the Court reiterates its
finding made on a number of occasions that the investigation should be carried out by competent,
qualified and impartial experts who are independent of the suspected perpetrators and the agency they
serve (see Ramsahai and Others v. the Netherlands [GC], No. 52391/99, § 325, ECHR 2007-..., and {Ogur}
v. Turkey [GC], No. 21594/93, §§ 91 - 92, ECHR 1999-Ill). Furthermore, although the thoroughness of the
investigation into the applicant's ill-treatment complaints will be examined below, the Court would
already stress at this juncture that it is not convinced that, despite relying on the police officers'
statements in the decision of 18 February 2002, the assistant prosecutor had heard evidence from them
in person. It appears that he merely recounted the officers' statements made during the internal inquiry.
The Court, however, is mindful of the important role which investigative interviews play in obtaining
accurate and reliable information from suspects, witnesses and victims and, in the end, the discovery of
the truth about the matter under investigation. Observing the suspects', witnesses' and victims'
demeanour during questioning and assessing the probative value of their testimony forms a substantial
part of the investigative process.

88. Furthermore, the Court is mindful of the fact that at no point during the investigation were
attempts made to conduct a medical expert examination of the applicant. The Court reiterates in this
connection that proper medical examinations are an essential safeguard against ill-treatment. The
forensic doctor must enjoy formal and de facto independence, have been provided with specialised
training and been allocated a mandate which is broad in scope (see {Akkoc} v. Turkey, Nos. 22947/93 and
22948/93, §§ 55 and 118, ECHR 2000-X). The Court observes that an expeditious expert medical
examination of the applicant was particularly crucial in the circumstances of the present case in the
absence of conclusive medical evidence of the physical violence alleged by the applicant. In addition,
having regard to the psychological effects which physical violence usually produces, the Court considers
that evidence of psychological symptoms or trauma could also have been collected and assessed. A
combination of physical and psychological evidence could, accordingly, have been used to corroborate or
disprove the applicant's allegations. In this connection the Court notes with concern that the lack of
objective evidence - such as medical expert examinations could have provided - was subsequently relied
on as a ground for refusing to institute criminal proceedings against the police officers.

89. With regard to the thoroughness of the investigation, the Court further notes a number of
significant omissions capable of undermining its reliability and effectiveness. Firstly, the Court observes
that there was a selective and somewhat inconsistent approach to the assessment of evidence by the
investigating authorities. Although excerpts from the applicant's testimony were included in the decision
not to institute criminal proceedings, the prosecution authorities did not consider that testimony to be
credible, apparently because it reflected a personal opinion and constituted an accusatory tactic by the
applicant. However, the investigator did regard the police officers' testimonies as credible, despite the
fact that their statements could have constituted defence tactics and have been aimed at damaging the
applicant's credibility. In the Court's view, the prosecution investigation applied different standards when
assessing the testimonies, as that given by the applicant was deemed to be subjective but not those given
by the police officers. The credibility of the latter testimonies should also have been questioned, as the
prosecution investigation was supposed to establish whether the officers were liable on the basis of
disciplinary or criminal charges (see Ognyanova and Choban v. Bulgaria, No. 46317/99, § 99, 23 February
2006).

90. Secondly, the Court finds it striking that despite the direct order from a higher-ranking
prosecutor (see paragraph 43 above), the investigator did not identify any witnesses who were not police



or medical personnel. While the investigating authorities may not have been provided with the names of
individuals who might have seen the applicant at the police station or might have witnessed his alleged
beating, they were expected to take steps on their own initiative to identify possible eyewitnesses.
Furthermore, the Court considers it odd that it took the investigator almost a year to question the former
police trainee, Ms |. (see paragraph 41 above). By the time of the first interview in September 2002 Ms |.
was already a serving police officer within a system which requires loyalty and submission to certain
constraints. The Court considers that the change in Ms I.'s status could have influenced the content of the
statements she made.

91. In any event, the Court is under the impression that the primary focus of the investigation into
the applicant's complaints was not the instance of alleged ill-treatment. Instead the authorities
concentrated on finding an explanation for the applicant's arrest and detention in the police station and
on disproving his allegations of forgery of the records. The Court would stress once again the odd nature
of the prosecution authorities' actions when in the first days of the investigation they commissioned an
expert examination of the signatures on the arrest report but omitted to request a medical examination
of the applicant (see paragraph 36 above). An interview with the head of the trauma unit is another
example of the authorities' unorthodox investigative technique (see paragraph 41 above). The Court finds
it striking that the deputy prosecutor devoted that interview to verifying the allegations of the applicant's
drunkenness rather than to soliciting a medical opinion as to the nature and cause of the applicant's injury.

92. The Court therefore finds that the investigating authorities' failure to look for corroborating
evidence and their deferential attitude to the police officers must be considered to be a particularly
serious shortcoming in the investigation (see {Aydin} v. Turkey, 25 September 1997, § 106, Reports 1997-
Vi).

93. Finally, as regards the judicial proceedings pertaining to the applicant's appeals against the
prosecution decisions, the Court finds it striking that neither the district nor the regional courts
manifested any interest in identifying and personally questioning witnesses of the applicant's alleged
beating or hearing evidence from the officers involved in the incidents (see Zelilof v. Greece, No.
17060/03, § 62, 24 May 2007, and Osman v. Bulgaria, No. 43233/98, § 75, 16 February 2006). For the
Court, this unexplained shortcoming in the proceedings deprived the applicant of an opportunity to
challenge effectively the alleged perpetrators' version of the events (see Kmetty v. Hungary, No.
57967/00, § 42, 16 December 2003). Furthermore, the Court is mindful of the fact that while both the
district and regional courts supported the deputy prosecutor's decision of 20 September 2002 to close the
investigation, finding it to be well-founded and correct, the very same decision was quashed by a higher-
ranking prosecutor two months later on the ground that the investigation was incomplete and the
decision had been premature (see paragraphs 42 and 43 above).

94. Having regard to the above failings of the Russian authorities, the Court considers that the
investigation carried out into the applicant's allegations of ill-treatment was not thorough, adequate or
effective. There has accordingly been a violation of Article 3 of the Convention under its procedural limb.

[Il. Other alleged violations of the Convention
95. The Court has examined the other complaints submitted by the applicant. However, having
regard to all the material in its possession, and in so far as these complaints fall within the Court's
competence, it finds that they do not disclose any appearance of a violation of the rights and freedoms
set out in the Convention or its Protocols. It follows that this part of the application must be rejected as
being manifestly ill-founded, pursuant to Article 35 §§ 3 and 4 of the Convention.
IV. Application of Article 41 of the Convention

96. Article 41 of the Convention provides:

"If the Court finds that there has been a violation of the Convention or the Protocols thereto, and if



the internal law of the High Contracting Party concerned allows only partial reparation to be made, the
Court shall, if necessary, afford just satisfaction to the injured party."

97. On 9 September 2005 the Court invited the applicant to submit his claims for just satisfaction.
The applicant did not submit any such claims within the required time-limits.

98. In such circumstances the Court would usually make no award. In the present case, however,
the Court finds it possible to award the applicant 9,000 euros (EUR) in respect of non-pecuniary damage
(compare Mayzit v. Russia, No. 63378/00, §§ 87 - 88, 20 January 2005; Igor lvanov v. Russia, No. 34000/02,
§§ 48 - 50, 7 June 2007; Chember v. Russia, No. 7188/03, § 77, 3 July 2008; Nadrosov v. Russia, No.
9297/02, § 55, 31 July 2008; Rusu v. Austria, No. 34082/02, § 62, 2 October 2008; and, most recently, Kats
and Others v. Ukraine, No. 29971/04, § 149, 18 December 2008), plus any tax that may be chargeable.

99. The Court considers it appropriate that the default interest should be based on the marginal
lending rate of the European Central Bank, to which should be added three percentage points.

FOR THESE REASONS, THE COURT

1. Declares unanimously the complaint concerning the absence of an effective remedy for the
applicant's complaint about his ill-treatment on 24 April 2000, the alleged ill-treatment of the applicant
on 19 December 2001 and the ineffectiveness of the investigation into this alleged incident of ill-
treatment admissible and the remainder of the application inadmissible;

2. Holds by five votes to two that there has been no violation of Article 13 of the Convention;

3. Holds unanimously that there has been no violation of Article 3 of the Convention under its
substantive limb;

4. Holds unanimously that there has been a violation of Article 3 of the Convention under its
procedural limb;

5. Holds by five votes to two

(a) that the respondent State is to pay the applicant, within three months from the date on which
the judgment becomes final in accordance with Article 44 § 2 of the Convention, EUR 9,000 (nine thousand
euros) in respect of non-pecuniary damage, to be converted into Russian roubles at the rate applicable at
the date of the settlement, plus any tax that may be chargeable;

(b) that from the expiry of the above-mentioned three months until settlement simple interest shall
be payable on the above amount at a rate equal to the marginal lending rate of the European Central
Bank during the default period plus three percentage points.

Done in English, and notified in writing on 18 March 2010, pursuant to Rule 77 §§ 2 and 3 of the
Rules of Court.

Christos ROZAKIS
President

{Andre} WAMPACH
Deputy Registrar



In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of the Rules of Court, the joint
partly dissenting opinion of Judges Spielmann and Malinverni is annexed to this judgment.

C.L.R.
AMW.

JOINT PARTLY DISSENTING OPINION OF JUDGES
SPIELMANN AND MALINVERNI

1. We voted against points 2 and 5 of the operative part because in our view Article 13 of the
Convention has been violated.

2. We would like to observe from the outset that it is for the States, through their national courts in
the first place, to address violations of Convention rights at the domestic level according to the criteria
adopted by the Court. This principle - the principle of subsidiarity - was recently reaffirmed at the
Interlaken conference. Indeed, the Interlaken Declaration of 19 February 2010 reiterated "the obligation
of the States Parties to ensure that the rights and freedoms set forth in the Convention are fully secured
at the national level", called for "a strengthening of the principle of subsidiarity" and stressed that "this
principle implies a shared responsibility between the States Parties and the Court" (point 2 of the
preamble to the Declaration). Moreover, it recalled that "it is first and foremost the responsibility of the
States Parties to guarantee the application and implementation of the Convention", and consequently
called upon the States Parties "to commit themselves to [inter alia] ensuring... that any person with an
arguable claim that their rights and freedoms as set forth in the Convention have been violated has
available to them an effective remedy before a national authority providing adequate redress where
appropriate" (point B. 4. (d) of the Declaration).

3. In our view, the Court should develop its interpretation of Article 13 by requiring that an effective
remedy include an examination based on criteria set out by the Court and on its case-law, thereby
"forcing" member States to ensure that the Convention is effectively incorporated in the domestic court's
application of the law.

4. Article 13 of the Convention guarantees the availability at the national level of a remedy to
enforce the substance of the Convention rights and freedoms in whatever form they might happen to be
secured in the domestic legal order. The effect of Article 13 is thus to require the provision of a domestic
remedy to deal with the substance of the relevant Convention complaint and to grant appropriate relief,
although Contracting States are afforded some discretion as to the manner in which they conform to their
Convention obligations under this provision. The Court has already noted that the scope of the obligation
under Article 13 varies depending on the nature of the applicant's complaint under the Convention.
Nevertheless, the remedy required by Article 13 must be "effective" in practice as well as in law, in
particular in the sense that its exercise must not be unjustifiably hindered by the acts or omissions of the
authorities of the respondent State (see Aksoy v. Turkey, 18 December 1996, § 95, Reports of Judgments
and Decisions 1996-VI, and {Mentes} and Others v. Turkey, 28 November 1997, § 89, Reports 1997-VIIl).
We further consider that, where an arguable breach of one or more of the rights under the Convention is
in issue, there should be available to the victim a mechanism for establishing any liability of State officials
or bodies for that breach (see T.P. and K.M. v. the United Kingdom [GC], No. 28945/95, § 107, ECHR 2001-
V (extracts)). Furthermore, in the case of a breach of Articles 2 and 3 of the Convention, compensation for
the pecuniary and non-pecuniary damage flowing from the breach should in principle be available as part
of the range of redress (see Z and Others v. the United Kingdom [GC], No. 29392/95, § 109, ECHR 2001-
V).

5. Turning to the circumstances of the present case we observe, and it was not in dispute between
the parties, that the applicant sustained serious injuries resulting from police officer N.'s conduct. The
effective investigation into the applicant's ill-treatment complaints alone could not redress the physical



and psychological damage flowing from the direct and deliberate invasion of the applicant's bodily
integrity and therefore represented only one part of the measures necessary to provide redress for the
ill-treatment by the State agent (see Vladimir Romanov v. Russia, No. 41461/02, § 79, 24 July 2008). The
applicant submitted that he had attempted to obtain redress for the ill-treatment suffered by bringing
two tort actions. However, he argued that the remedy was not sufficiently effective to comply with Article
13 of the Convention, as it did not provide adequate redress. It is apparent from the above that the Court
must examine whether the judicial avenue for obtaining compensation for the damage sustained by the
applicant represented an effective, adequate and accessible remedy capable of satisfying the
requirements of Article 13.

6. The applicant introduced an action in the course of the criminal proceedings against police officer
N., seeking compensation for damage resulting from the latter's unlawful conduct. The domestic courts
partly allowed the action, awarding the applicant RUB 10,000 (approximately EUR 340) in compensation
for non-pecuniary damage, and instructed him to bring a separate action for compensation in respect of
the injuries suffered to his person (see paragraph 19 of the judgment). The award was never enforced as
Mr N. did not have the requisite funds. Subsequently, the applicant brought an action against a number
of State agencies, including the Yemelyanovskiy district police department which had employed officer
N., arguing that the amount of compensation awarded was inadequate and had not in fact been paid to
him. He further argued that the courts should hold the State accountable and punish it for the outrageous
conduct of its agent, in order to act as a deterrent to future offences, and should thus award him sufficient
compensation for the injuries suffered. On 3 April 2003 the Sverdlovskiy District Court dismissed the
action, holding that the situation in which the applicant had found himself was not covered by the legal
provisions abrogating the State's immunity from tort liability and establishing the conditions for suits and
claims against the State for damage caused by unlawful acts or omissions of its agencies and officials. In
addition, the District Court found that the applicant had already made use of his right to obtain redress
by successfully introducing the tort action against the direct tortfeasor, Mr N. (see paragraph 24 of the
judgment). On 16 July 2003 the Krasnodar Regional Court, having examined the applicant's appeal,
confirmed the overall correctness of the District Court's decision to dismiss the action. However, the
Regional Court amended the District Court's reasoning by setting aside its conclusion as to the
inapplicability of the legal provisions concerning the State's liability, while endorsing the finding that the
applicant had already benefited from the right to claim reparation of the damage from the perpetrator of
the injury (see paragraph 25 of the judgment).

7. Russian law undoubtedly afforded the applicant the possibility of bringing judicial proceedings to
claim compensation for the damage suffered as a result of his ill-treatment. The applicant availed himself
of that possibility by lodging an action against the direct tortfeasor (see paragraph 19 of the judgment)
and subsequently by bringing a claim against various State agencies seeking compensation for the damage
he had sustained on account of the ill-treatment (see paragraph 23 of the judgment). It follows that in the
present case it is absolutely necessary to verify whether the way in which the domestic law was
interpreted and applied by the domestic courts in the process of implementation of the compensatory
remedy produced consequences that are consistent with the Convention principles, as interpreted in the
light of the Court's case-law (see Scordino v. Italy (No. 1) [GC], No. 36813/97, §§ 187 - 191, ECHR 2006-V).

8. We would like to reiterate the applicant's argument that he lodged the second action because he
considered that the amount of compensation to be paid by Mr N. was insufficient, unreasonable and, in
any event, unenforceable (see paragraph 22 of the judgment). In this connection we note that the
"effectiveness"” of a "remedy" within the meaning of Article 13 does not depend on the certainty of a
favourable outcome for the applicant (see {Conka} v. Belgium, No. 51564/99, § 75, ECHR 2002-1). At the
same time, the Convention must be interpreted in such a way as to guarantee rights which are practical
and effective as opposed to theoretical and illusory (see, among other authorities, Artico v. Italy, 13 May
1980, § 33, Series A No. 37; Soering v. the United Kingdom, 7 July 1989, § 87, Series A No. 161; and Cruz
Varas and Others v. Sweden, 20 March 1991, § 99, Series A No. 201). That also applies to the right
enshrined in Article 13 of the Convention. The Court has already held on a number of occasions that the
notion of an effective remedy under Article 13 requires that the remedy should be capable of resulting in



an award of fair and reasonable damages proportionate to the loss suffered (see Vdovina v. Russia, No.
13458/07, § 29, 18 June 2009; Wasserman v. Russia (No. 2), No. 21071/05, § 49, 10 April 2008; and,
mutatis mutandis, Cocchiarella v. Italy [GC], No. 64886/01, § 93, ECHR 2006-V, with further references).

9. The question whether the applicant received reparation for the damage caused is therefore one
of the issues to be considered. We are mindful of the fact that the task of estimating damages to be
awarded is a difficult one. It is especially difficult in a case where personal suffering, whether physical or
mental, is the subject of the claim. There is no standard by which pain and suffering, physical discomfort
and mental distress and anguish can be measured in terms of money. However, we cannot overlook the
fact that the amount of RUB 10,000 awarded in the circumstances of the case appears to be
disproportionately low, particularly if compared to what the Court generally awards in similar Russian
cases (see, for example, Barabanshchikov v. Russia, No. 36220/02, § 70, 8 January 2009, and Nadrosov v.
Russia, No. 9297/02, § 54, 31 July 2008). <*>

<*> In the majority of Russian cases (see cases cited in the paragraph) where a violation of Article 3
on account of inhuman treatment was found the Court's award was approximately EUR 10,000 - 15,000.

10. In this connection we reiterate that, while emphasising the importance of a reasonable amount
of just satisfaction being offered by the domestic system for the remedy in question to be considered
effective under the Convention, the Court has held on a number of occasions that a wider margin of
appreciation is left to the domestic courts in assessing the amount of compensation to be paid in a manner
consistent with its own legal system and traditions and consonant with the standard of living in the
country concerned, even if that results in awards of amounts that are lower than those fixed by the Court
in similar cases (see Cocchiarella, cited above, § 80). The Court has also accepted that, in some cases, the
alleged violation of the Convention right may result in minimal non-pecuniary damage or no non-
pecuniary damage at all. However, in such cases the domestic courts will have to justify their decision by
giving sufficient reasons (see Scordino, cited above, §§ 203 - 204). One of the purposes of a reasoned
decision is to demonstrate to the parties that their claims have been given due consideration (see, mutatis
mutandis, Suominen v. Finland, No. 37801/97, § 37, 1 July 2003). The importance of Article 13 for
preserving the subsidiary nature of the Convention system must be stressed in that individuals' complaints
must be adequately addressed in the first place within the national legal system (see {Conka}, cited above,
§ 84, and {Kudla} v. Poland [GC], No. 30210/96, § 155, ECHR 2000-XI).

11. Therefore, the main issue to be considered by the Court is the domestic courts' justification for
the award they made in the applicant's case. In this regard we observe that the district and regional courts
did not rely on any reasons justifying the amount of compensation awarded to the applicant. It is not
apparent from the domestic judgments what issues the courts took into account, what domestic
standards on compensation they used or what method of calculation they employed for determining the
amount of compensation. The Government did not provide the Court with any evidence demonstrating
the nature of the test applied by the domestic courts in assessing the applicant's claims and showing that
it was based on Convention principles and coincided with the Court's own approach. There was also no
explanation for the domestic courts' refusal to examine the merits of the applicant's claim for
compensation for health damage resulting from his ill-treatment. We are mindful of the fact that the lack
of reasoning by the domestic courts may demonstrate the existence of a substantial degree of uncertainty
and ambiguity as to the exact status, scope and content of the right to obtain redress for a violation of
Article 3 guarantees and the manner in which this right operated in practice. In these circumstances we
harbour doubts as to whether the applicant had an effective opportunity to make before the domestic
courts his Convention points regarding his rights not to be subjected to ill-treatment and to obtain full
reparation for it.

12. However, we are also prepared to draw even more far-reaching inferences from the domestic
courts' reluctance to provide grounds for their decision. Given the complete lack of reasoning behind the
disproportionately low amount of compensation awarded to the applicant by the domestic courts, we



strongly believe that the courts did not give due consideration to the applicant's claims and failed to act
on the principle that the wrong should be adequately and effectively remedied. We are not convinced
that the domestic courts in the present case, acting out of a genuine desire to be just and eminently
reasonable, attempted to assess the effect which the instance of ill-treatment had had on the applicant's
well-being (see, mutatis mutandis, Dougoz v. Greece, No. 40907/98, § 46, ECHR 2001-Il) and to determine
the level of physical suffering, emotional distress, anxiety or other harmful effects sustained by the
applicant (see Nardone v. Italy (dec.), No. 34368/02, 25 November 2004). Having regard to this finding
and taking into account the fact that Article 13 gives direct expression to the States' obligation to protect
human rights first and foremost within their own legal system, establishing an additional guarantee for
an individual in order to ensure that he or she effectively enjoys those rights (see Al-Nashif v. Bulgaria,
No. 50963/99, § 132, 20 June 2002), we are therefore bound to conclude that the Russian authorities did
not comply with their obligation to secure the applicant's right guaranteed by that Convention provision.

13. We would also like to address the argument pertaining to the unenforceability of the
compensation award. In particular, the applicant submitted that Russian law did not allow him to foresee
what the legal consequences might be should he bring an action against Mr N., a private tortfeasor, and
be unable to obtain enforcement of the award. While accepting that he had had a choice of legal avenues
to pursue in his attempt to obtain compensation for the ill-treatment suffered, the applicant stressed that
there was no clear indication in Russian law as to what remedy could have provided him with a more
tangible result or, if only an aggregate of remedies could have been effective in his case, what would have
been the correct order in which to pursue them. In this respect the applicant's argument goes to the heart
of the Convention principle that even if a single remedy does not by itself entirely satisfy the requirements
of Article 13, the aggregate of remedies provided for under domestic law may do so (see {Kudla}, cited
above, § 152, and T.P. and K.M., cited above, § 107). It must therefore be thoroughly examined.

14. We observe that, quite apart from the criminal proceedings to which the applicant was a civil
party, another avenue was available to him by which to obtain compensation for the damage resulting
from his ill treatment. The Russian Civil Code provided him with the right to seek compensation for
damage from the State, by either bringing a tort action in parallel with the criminal investigation against
Mr N., although not within the criminal proceedings themselves, or by bringing such an action after the
criminal proceedings were completed (see paragraph 52 of the judgment).

15. As regards the first avenue, the Court has already had an opportunity to rule on the effectiveness
of such a remedy in Russia, holding that in the absence of any finding of guilt by the domestic courts in
criminal proceedings, a claim for damages, as well as any other remedy available to an applicant, has
limited chances of success and can be considered as theoretical and illusory and not capable of affording
redress to the applicant (see Chember v. Russia, No. 7188/03, § 71, 3 July 2008). The Government did not
provide the Court with any evidence to show that in the circumstances of the present case an action
against the State lodged prior to Mr N.'s conviction could have been considered effective.

16. As to the second avenue we reiterate that, as is clear from the domestic courts' interpretation
of the provisions of the Russian Civil Code on State liability, by obtaining a judicial award against police
officer N. the applicant lost the right to claim compensation from the State (see paragraph 25 of the
judgment). Having found that this remedy was no longer open to the applicant after he had obtained the
judgment award against Mr N., we do not need to proceed with the analysis any further. However, we do
not lose sight of the Government's implied argument that the applicant was responsible for the legal
choices he made, in so far as he could have introduced an action jointly against Mr N. and the State after
the latter's conviction instead of opting to become a civil party to the criminal case.

17. In this respect we would like to emphasise two points. Firstly, we are not convinced that the
provisions of the Russian Civil Code, in particular Articles 150, 151, 1069 and 1070, which the domestic
courts cited in dismissing the applicant's action (see paragraph 24 of the judgment above), afforded the
applicant sufficient safeguards to prevent a misunderstanding as to the procedures for making use of the
available remedies and the restrictions stemming from the simultaneous use of them. In that connection
we consider that neither the wording of those provisions nor their legislative history could have given the



applicant any idea what legal inferences the domestic courts would draw from his legal choice to
introduce an action against Mr N. first. In other words, they gave him no reason to think that his action
against Mr N. might result in his being deprived of standing to bring proceedings against the State in order
to obtain a higher sum in compensation than he had been already awarded against Mr N. We note that
neither the Government nor the domestic courts relied on any legal provision making clear the type of
liability (subsidiary, joint and several, and so on) which the State bore for the actions of its officials in
circumstances similar to those under examination. In particular, the courts did not substantiate their
position that the applicant did not have the right in law to bring a civil claim against the State subject to
the condition that in the new proceedings the compensation already awarded to him would be taken into
account in order to determine whether he had received full and adequate redress. Therefore, we consider
that the applicant could reasonably believe that it was possible to pursue an action in the domestic courts
to claim compensation from the State even after he had been awarded damages to be paid by Mr N.

18. Secondly, we do not lose sight of the fact that the criminal proceedings against Mr N. were
pending for more than two years and that it took the domestic courts almost another year to consider his
action against the State. In view of the applicant's situation at that time, he cannot be criticised for
pursuing the avenue which met his most urgent needs, that is, a civil claim within the criminal proceedings
against Mr N., since he was entitled to think that if he were to introduce an action against Mr N. and be
dissatisfied with the outcome he would not be deprived of his right to bring proceedings against the State.

19. To sum up, it is our submission that the combination of the factors examined above
demonstrates that the applicant had neither a single remedy nor an aggregate of remedies satisfying the
requirements of Article 13. Consequently, there has been a violation of that Convention provision.

20. Finally, we submit that the damages awarded under Article 41 of the Convention for non-
pecuniary damage are far too low. Because we believe that there has been a violation of Article 13 of the
Convention, we logically voted against point 5 of the operative part of the judgment.



